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Abstract 

 

Is settlement of litigation good or bad for the legal system? Should 

we have more or less of it? Should settlement have a private or public 

purpose? Legal scholars and lawyers have considered these questions for 

decades, but very little is known about the views of ordinary people. This 

is particularly surprising for a process that is at the heart of the legal 

system. Most U.S. litigation settles, but we know very little about public 

opinions of settlement. 

This Article reports results from a nationally representative 

survey of over 1,000 U.S. adults. In earlier work, we analyzed what these 

respondents knew about settlement and their basic understandings of the 

role of contract and court. This Article reports what respondents thought 

settlement should look like. Respondents indicated, for example, the extent 

to which they agreed or disagreed with statements like these: “A 

settlement between two parties is nobody’s business but their own.” 

“Settling parties are more interested in money than justice.”  

Our findings convey nuanced lay intuitions about settlement, 

including mixed views about secrecy and settlements, and a tendency to 

want settling defendants to admit fault and apologize. We also discover 

that a striking number of lay observers prefer private resolution through 

contract to oversight by judges. Indeed, a considerable majority thought 

that at least 75% of disputes would be resolved by settlement in an ideal 

world, with 100% being the most common choice. The view that more 

cases should settle was both striking and complicated, highlighting the 

tension between private resolution of disputes and the public function of 

litigation and courts. 
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Settlementality  

I. Introduction 

To what extent do you agree or disagree with each of these 

statements? “When disputes settle, wrongdoers escape justice.” 

“When settling a dispute, the parties are more interested in money 

than justice.” “Settlements are fair because they are a compromise 

between the parties.” Do you agree that “[t]he details of a settlement 

should be made public” or do you think “a settlement between two 

parties is nobody’s business but their own”? “In a perfect world, 

what percentage of disputes do you think should be resolved by 

settlement?” These are some of the questions we asked a nationally 

representative sample of more than 1,000 U.S. adults as part of the 

first systematic study of lay opinions of settlement.1 

Legal scholars and practitioners know that settlement is 

pervasive within the U.S. civil legal system.2 Not only are overall 

settlement rates high, but it is a common resolution for all sorts of 

litigants and disputes. Settlements resolve cases brought by and 

against individual parties, groups, and government actors, and they 

occur in cases ranging from car accidents to defamation to products 

liability and medical malpractice. Indeed, civil settlement is such a 

central part of the process that handling cases in the civil justice 

system might better be characterized as engaging in a process of 

“litigotiation.”3 Almost every day, a high-profile settlement is 

reported in the news. 

For a process that is at the heart of the legal system, we know 

surprisingly little about how the public views settlement. What we 

 

 

 

1  The full text of the survey is reprinted in Appendix A below. 
2 Charlotte S. Alexander, Nathan Dahlberg, & Anne Tucker, Settlement as 

Construct: Defining and Counting Party Resolution in Federal District Court, 

draft manuscript (finding that “settlement is more widely and differently 

deployed than previously understood”); Theodore Eisenberg & Charlotte 

Lanvers, What Is the Settlement Rate and Why Should We Care?, 6 J. 

EMPIRICAL LEGAL STUD. 111 (2009); Marc Galanter & Mia Cahill, “Most 

Cases Settle”: Judicial Promotion and Regulation of Settlements, 46 STAN. L. 

REV. 1339 (1994). 
3 Marc Galanter, Worlds of Deals: Using Negotiation to Teach About Legal 

Process, 34 J. LEGAL EDUC. 268, 268 (1984). 
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do know focuses on what lay people understand about settlement. 

Recent work finds relatively widespread understanding among lay 

people about the essential nature of settlement as an agreement to 

resolve a dispute and about how frequently settlement occurs.4 At 

the same time, however, lay understanding is marked by significant 

pockets of misconception about the details of how settlement works, 

including some confusion about the roles of judge and jury.5 In 

addition, this work finds that lay people tend to attribute 

responsibility and blame to settling defendants, even as they 

recognize a myriad of reasons why parties might choose to settle.6  

Lay opinions about settlement have so far been notably 

absent from this emerging body of work. Although we are beginning 

to learn more about what people understand about settlement, we 

still know nothing about how they think settlement should work. 

This gap is even more striking because it occurs against the 

backdrop of a rich and longstanding scholarly literature that is 

explicitly normative, debating the pros and cons of a system 

grounded in private settlement.7  

That literature, on the one hand, portrays settlement as a 

quicker and cheaper way to resolve disputes as compared to 

litigation and trial. Settlement offers litigants control over the 

outcomes of their disputes, and it creates space for solutions that are 

different in kind from the solutions that courts can offer. Judges 

promote settlement as an efficient way to resolve cases that 

preserves party autonomy, and this preference for settlement is 

embodied in the rules of court procedure.8  

 

 

 
4 Jennifer K. Robbennolt, Jessica Bregant, & Verity Winship, Settlement Schemas, 

20 J. EMPIRICAL LEGAL STUD. 488 (2023). 
5 Id. 
6 Jessica Bregant, Jennifer K. Robbennolt & Verity Winship, Perceptions of 

Settlement, 27 HARV. NEGOT. L. REV. 93 (2021). 
7 See, e.g., Owen Fiss, Comment, Against Settlement, 93 YALE L.J. 1073 (1984); 

Andrew W. McThenia & Thomas L. Shaffer, Comment, For Reconciliation, 94 

YALE L.J. 1660 (1985); Carrie Menkel-Meadow, Whose Dispute Is It Anyway? 

A Philosophical and Democratic Defense of Settlement (In Some Cases), 83 

GEO. L.J. 2663 (1995); Symposium, Against Settlement: Twenty-Five Years 

Later, 78 FORDHAM L. REV. 1117 (2009). 
8 See FED. R. CIV. P. 16(a)(5) (listing “facilitating settlement” as one of the explicit 

purposes of a judicially supervised pretrial conference); FED. R. EVID. 408 

(limiting admission of evidence about compromise negotiations and noting in 
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On the other hand, settlement is criticized for stifling the 

development of the law and for privileging private dispute 

resolution over societal justice.9 Parties may also be coerced into 

settling, particularly when there are power imbalances among the 

parties. Innocent defendants may feel pressure to pay damages and 

injured plaintiffs may feel pressure to accept much less than they 

deserve. The availability of private settlement and the possibility of 

including nondisclosure agreements give parties some control over 

whether to make public the particulars of the dispute or its resolution 

or to keep those details private. But such agreements can also be 

used to keep cases out of the court system, to keep plaintiffs quiet, 

and to protect repeat offenders.10 

Given the myriad possibilities, what do lay observers make 

of settlement? Beyond the notion of what settlement is, do they see 

it as good or bad? How nuanced are their opinions? This Article 

begins to answer these questions. In it, we report results from a 

nationally representative survey of over 1,000 U.S. adults. 

Respondents were asked to report their opinions on a variety of 

aspects of settlement as well as their intuitions about how frequently 

settlement should be used to resolve cases.  

Our findings identify nuanced lay intuitions. Respondents 

had mixed views about secrecy and settlements. They also tended to 

want settling defendants to admit fault and apologize, views 

consistent with earlier findings that that laypeople tend to attribute 

responsibility to settling defendants.11 

A striking number of lay observers prefer private resolution 

through contract to oversight by judges. A few respondents 

volunteered critical assessments: “Compromise is what first comes 

to mind, but often the person(s) responsible are able to buy their way 

 

 

 

advisory committee’s note the “promotion of the public policy favoring the 

compromise and settlement of disputes”); Judith Resnik, Managerial Judges, 

96 HARV. L. REV. 374, 414–31 (1982). 
9 In particular, Owen Fiss’s seminal article, Against Settlement, articulated the 

critique of settlement that established the framework for decades of scholarly 

work. See Fiss, supra note __. 
10 Gilat Juli Bachar, The Psychology of Secret Settlements,73 HASTINGS L.J. 1 

(2022). 

11 Bregant, Robbennolt & Winship, supra note __. 
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out of some of their responsibility. He who has the most money 

wins.” But a considerable majority of participants thought that at 

least three quarters of disputes should be resolved by settlement in 

an ideal world. Indeed, 100% was the most common response.  

The predominant view that more cases should settle 

highlights the fundamental tension between private resolution of 

disputes and the public function of litigation and courts. Our 

findings suggest a tension within lay views and opinions of 

settlement that parallels the debate in the scholarly literature. People 

generally think of settlement as a private affair, and most would 

prefer to have more cases settle. However, they also worry that 

private settlement agreements conceal or enable harm. 

The answers to questions about how the public views 

settlement have important implications for how the public sees the 

legal system as a whole. Indeed, because settlement is such a 

prevalent part of the system, public perceptions of settlement are 

likely a key component of their overall perceptions of the legitimacy 

of the system.12 

The basic structure of the Article is as follows: In Part II we 

introduce the existing literature about settlement, noting the 

normative focus that follows Owen Fiss’s seminal article Against 

Settlement. We also review studies of how the public views civil 

litigation, which provides a context for settlement, and we identify 

emerging work (including our own) about lay views of settlement.  

Our empirical study of lay opinions of settlement is the 

subject of Part III. There we detail the methodology of our survey, 

report our findings, and analyze their import. We describe the extent 

to which lay observers have preferences for private justice through 

contract as compared to oversight by judges or adherence to societal 

notions of fairness, lay opinions about whether settlements should 

be made public, and lay intuitions about whether settling defendants 

should have to admit responsibility. We then briefly conclude. 

 

 

 
12 See generally John M. Darley, Citizens’ Sense of Justice and the Legal System, 

10 CURRENT DIRECTIONS PSYCHOL. SCI. 10 (2001). 
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II. Settlement and Civil Litigation 

Settlement and civil litigation have been the subject of a 

robust scholarly literature. Scholars have debated the appropriate 

role of settlement in a system of civil litigation and the tradeoffs 

between private self-determination and public adjudication.  

Empirical work has explored how the public views the civil justice 

system broadly, focusing primarily on lay attitudes about tort 

litigation and civil juries. A focus on public views of settlement is 

largely absent from this work, but it recognizes the importance of 

lay views of the system for decision making within the system, as 

well as for the perceived legitimacy of the system overall. Finally, 

emerging work undertakes an exploration of how the public 

understands settlement—what it is and what it means. 

A. For and Against Settlement 

Although we know very little about the opinions that lay 

people have about settlement, much of the scholarly literature about 

settlement is organized around normative arguments. The discussion 

focuses on questions like: Is settlement good or bad for the legal 

system? Should we have more or less of it? Does (or should) 

settlement have a private or public purpose?  

The genesis of this strikingly normative framing of the 

literature is the seminal 1984 article Against Settlement by Owen 

Fiss.13 In reaction to a shift in legal education away from “’legal 

combat’” and towards “‘new voluntary mechanisms’ for resolving 

disputes,” Fiss argued against negotiated resolutions.14 In his view, 

settlement was “coercive” and “highly problematic”15 because of a 

series of specific defects: power imbalance between the parties, the 

absence of fact finding, dubious consent when some of the parties 

 

 

 
13 Fiss, supra note __. 
14 Id. at 1073 (quoting Harvard President Derek Bok); Derek C. Bok, Flawed 

System of Law Practice and Training, 33 J. LEGAL EDUC. 570 (1983). 
15 Fiss, supra note __, at 1075; see also id. (“Like plea bargaining, settlement is a 

capitulation to the conditions of mass society and should be neither encouraged 

nor praised”). 
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are groups or entities, and the fact that settlement cuts off judicial 

supervision after judgment.16  

More fundamentally, Fiss articulated a tension between two 

visions of the purpose of litigation: A “private” function of 

“resolv[ing] disputes,” for which settlement might be a reasonable 

substitute, or the “public” function, favored by Fiss, where “[c]ivil 

litigation is an institutional arrangement for using state power to 

bring a recalcitrant reality closer to our chosen ideals.”17 Fiss’s 

fundamental critique was that settlement sacrifices (public) justice 

for the sake of (private) peace.18 

Reactions to Against Settlement can be a way to take the 

temperature of the U.S. legal system and of expert legal observers, 

particularly with regard to how they see settlement’s public and 

private roles. A good example is a set of articles solicited for a 2009 

symposium with the specific purpose of revisiting Against 

Settlement twenty-five years after its publication.19 Many of these 

articles defend the public value of settlement or highlight a subset 

of situations where settlement promotes the public-facing values 

 

 

 
16 Id. at 1076, 1084, 1078, & 1082. 
17 Id. at 1089. 
18 Id. at 1085; Owen M. Fiss, The History of an Idea, 78 FORDHAM L. REV. 1273, 

1276 (2009) (looking back at his Against Settlement essay and saying that his 

most “revealing” and “important” argument was “that the purpose of 

adjudication is not the resolution of a dispute, not to produce peace, but rather 

justice”).  
19 Symposium, Against Settlement: Twenty-Five Years Later, Fordham Law 

School (Apr. 3, 2009); Howard M. Erichson, Foreword: Reflections on the 

Adjudication-Settlement Divide, 78 FORDHAM L. REV. 1117, 1118 (2009); John 

Bronsteen, Some Thoughts about the Economics of Settlement, 78 FORDHAM L. 

REV. 1129 (2009); Amy J. Cohen, Revisiting against Settlement: Some 

Reflections on Dispute Resolution and Public Values, 78 FORDHAM L. REV. 

1143 (2009); Kenneth R. Feinberg, Reexamining the Argument in Owen M. 

Fiss, Against Settlement, 78 FORDHAM L. REV. 1171 (2009); Samuel 

Issacharoff & Robert H. Klonoff, The Public Value of Settlement, 78 FORDHAM 

L. REV. 1177 (2009); Michael Moffitt, Three Things to Be against (‘Settlement’ 

Not Included), 78 FORDHAM L. REV. 1203 (2009); Jacqueline Nolan-Haley, 

Mediation Exceptionality, 78 FORDHAM L. REV. 1247 (2009); Jack B. 

Weinstein, Comments on Owen M. Fiss, Against Settlement (1984), 78 

FORDHAM L. REV. 1265 (2009); Owen M. Fiss, The History of an Idea, 78 

FORDHAM L. REV. 1273, 1276 (2009). 
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that concerned Fiss.20 Beyond this symposium, a large literature 

spanning many decades explores these themes, wrestling with the 

changed environment in which settlement (and other exits from 

public litigation) predominate.21 

Though this literature grapples with the public (or private) 

nature of justice and settlement, its development is in many ways 

inside baseball.22 It is parallel to, but likely never intersects with, the 

broader public discourse. Thus, while it frames some of the 

fundamental questions that we asked in this study, we neither 

restricted our questions to this framework nor expected to find that 

it has shaped opinions in the population – a representative sample of 

people in the U.S. – that we asked about settlement for this study.  

B. Public Views of Civil Litigation 

Perceptions of and attitudes toward the justice system writ 

large have been widely studied. The public’s views of legal 

 

 

 
20 Erichson, supra note __, at 1118 (noting the symposium’s theme that Fiss is not 

really “anti-settlement” but “favor[s] public values and principled deliberation” 

– aims that settlement may advance, at least in certain circumstances); see also, 

e.g., Feinberg, supra note __, at 1171. Other symposium contributions address 

the difficulties of drawing a clean dividing line between adjudication and 

settlement. Erichson, supra note __, at 1118 (noting that one of the 

symposium’s themes was the “sometimes fuzzy line between adjudication and 

settlement”). 
21 See, e.g., David Luban, Settlements and the Erosion of the Public Realm, 83 

GEO. L.J. 2619, 2626 (1995); Judith Resnik, Courts: In and Out of Sight, Site, 

and Cite, 53 VILL. L. REV. 771, 804 (2008); David Crump, In Favor of 

Settlement, 17 CHARLESTON L. REV. 1, 23 (2022) (outlining why Against 

Settlement is “unpersuasive” and pointing to its lack of influence on courts); 

Abbe R. Gluck, Elizabeth Chamblee Burch & Adam S. Zimmerman, Against 

Bankruptcy?: Public Litigation Values Versus the Endless Quest for Global 

Peace in Mass Litigation, YALE L. J. FORUM (forthcoming 2024) (pointing to 

“unorthodox bankruptcies” as the latest procedural development that prioritizes 

“global peace” over the Fissian “public good” served by litigation). 
22 Owen Fiss was prompted to give the talk at AALS (the annual industry 

conference for law professors) that was accompanied by his Against Settlement 

essay by a New York Times article about the statements of a Harvard President. 

See Fiss, The History of an Idea, supra note __, at 1276 (recounting, 25 years 

after its publication, the origins of his Against Settlement essay).  
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institutions including the courts,23 judges,24 and juries,25 have long 

been of interest. So, too, have public views of other legal actors, 

such as prosecutors26 and the police.27 

These views of the legal system are likely informed by a 

variety of different sources, including what people take from their 

 

 

 
23 Sarah C. Benesh & Susan E. Howell, Confidence in the Courts: A Comparison 

of Users and Non-Users, 19 BEHAV. SCI. & L. 199 (2001); DAMON M. CANN & 

JEFF YATES, THESE ESTIMABLE COURTS: UNDERSTANDING PUBLIC 

PERCEPTIONS OF STATE JUDICIAL INSTITUTIONS AND LEGAL POLICY MAKING 

(2016); Corey Barwick & Ryan Dawkins, Public Perceptions of State Court 

Impartiality and Court Legitimacy in an Era of Partisan Politics, 20 STATE 

POL. & POL’Y Q. 54 (2019); James L. Gibson, Gregory A. Caldeira, & Lester 

Kenyatta Spence, Measuring Attitudes Toward the United States Supreme 

Court, 47 AM. J. POL. SCI. 354 (2003); Joseph A. Hamm et al., Deconstructing 

Public Confidence in State Courts, 3 J. TRUST RES. 11 (2013); Kathleen Hall 

Jamieson & Michael Hennessy, Public Understanding of and Support for the 

Courts: Survey Results, 95 GEO. L. REV. 899 (2007). 
24 See, e.g., Hilke A.M. Grootelaar & Kees van den Bos, How Litigants in Dutch 

Courtrooms Come to Trust Judges: The Role of Perceived Procedural Justice, 

Outcome Favorability, and Other Sociolegal Moderators, 52 LAW & SOC’Y 

REV. 234 (2018); David Rottman & Tom Tyler, Thinking about Judges and 

Judicial Performance: Perspective of the Public and Court Users, (2014), 

https://papers.ssrn.com/abstract=2541450 (last visited Jan 27, 2024); Kate 

Warner et al., Are Judges out of Touch?, 25 CURRENT ISSUES CRIM. JUST. 729 

(2013). 
25 Valerie P. Hans, Attitudes Toward the Civil Jury, in VERDICT: ASSESSING THE 

CIVIL JURY SYSTEM 248 (Robert E. Litan ed., 1993); F Robert J. MacCoun & 

Tom R. Tyler, The Basis of Citizens’ Perceptions of the Criminal Jury: 

Procedural Fairness, Accuracy, and Efficiency, 12 LAW & HUM. BEHAV. 333 

(1988); Monica K. Miller et al., Trust in the Jury System: A Comparison of 

Australian and U.S. Samples, 28 Psychiatry, Psych., & L. 823 (2021). There is 

also a rich literature demonstrating the gaps between public perceptions of 

juries and the reality. See, e.g., Michael J. Saks, Public Opinion about the Civil 

Jury: Can Reality Be Found in the Illusions?, 48 DEPAUL L. REV. 221 (1998).  
26 Michael J. Nelson, Responsive Justice? Retention Elections, Prosecutors, and 

Public Opinion, 2 J. L. & COURTS 117 (2014); Michael J. Nelson & Taran 

Samarth, Judging Prosecutors: Public Support for Prosecutorial Discretion, 9 

RES. & POL. __ (2022). 
27 See, e.g., Jason Sunshine & Tom R. Tyler, The Role of Procedural Justice and 

Legitimacy in Shaping Public Support for Policing, 37 LAW & SOC’Y REV. 513 

(2003). 
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understanding of the relevant rules28 and processes,29 or from the 

congruence or incongruence between the substantive law and lay 

intuition.30 Their attitudes may also be influenced by news and 

entertainment media,31 lobbying,32 and other public discourses.33 At 

a more personal level, how people experience their own interactions 

 

 

 
28 E.g., Kat Albrecht, Laura Beth Nielsen, & Lydia Wuorinen, Misunderstanding 

Law: Undergraduates’ Analysis of Campus Title IX Policies, 45 EDUC. EVAL. 

& POL’Y ANALYSIS 247 (2022); John M. Darley, Kevin M. Carlsmith, & Paul 

H. Robinson, The Ex Ante Function of the Criminal Law, 35 LAW & SOC’Y 

REV. 165 (2021); Pauline T. Kim, Bargaining with Imperfect Information: A 

Study of Worker Perceptions of Legal Protection in an At-Will World, 83 

CORNELL L. REV. 105 (1998); Robert J. MacCoun et al, Do Citizens Know 

Whether Their State Has Decriminalized Marijuana? Assessing the Perceptual 

Component of Deterrence Theory, 5 REV. L. & ECON. 347 (2009); Arden 

Rowell, Legal Knowledge, Belief, and Aspiration, 51 ARIZ. ST. L.J. 225 (2019). 
29 Kristen M. Blankley et al, ADR Is Not a Household Term: Considering the 

Ethical and Practical Consequences of the Public's Lack of Understanding of 

Mediation and Arbitration, 99 NEBRASKA L. REV. 797 (2021); Donna 

Shestowsky, When Ignorance is Not Bliss: An Empirical Study of Litigants' 

Awareness of Court-Sponsored Alternative Dispute Resolution Programs, 

22 HARV. NEGOT. L. REV. 189 (2017). 
30 Darley, Citizens’ Sense of Justice and the Legal System, supra note __; PAUL 

H. ROBINSON & JOHN M. DARLEY, JUSTICE, LIABILITY, AND BLAME: 

COMMUNITY VIEWS AND THE CRIMINAL LAW (1995); Tom Tyler & John M. 

Darley, Building a Law-Abiding Society: Taking Public Views about Morality 

and the Legitimacy of Legal Authorities into Account When Formulating 

Substantive Law, 28 HOFSTRA L. REV. 707 (2000). See also JENNIFER K. 

ROBBENNOLT & VALERIE P. HANS, THE PSYCHOLOGY OF TORT LAW (2016). 
31 See, e.g., Daniel S. Bailis & Robert J. MacCoun, Estimating Liability Risks with 

the Media as Your Guide: A Content Analysis of Media Coverage of Tort 

Litigation, 20 LAW & HUM. BEHAV. 419 (1996); WILLIAM HALTOM & 

MICHAEL W. MCCANN, DISTORTING THE LAW: POLITICS, MEDIA, AND THE 

LITIGATION CRISIS (2004); Herbert M. Kritzer & R. E. Dreschel, Local News of 

Civil Litigation: All the Litigation News that's Fit to Print or Broadcast, 96 

JUDICATURE 16 (2012); Jennifer K. Robbennolt & Christina A. Studebaker, 

News Media Reporting on Civil Litigation and its Influence on Civil Justice 

Decision Making, 27 LAW & HUM. BEHAV. 5 (2003). 
32 Stephen Daniels & Joanne Martin, "The Impact That It Has Had Is between 

People's Ears": Tort Reform, Mass Culture, and Plaintiffs' Lawyers, 

50 DEPAUL L. REV. 453 (2000); HALTOM & MCCANN, supra note __. 
33 See, e.g., Jeb Barnes, Parker Hevron, & Elli Menounou, Tort Tales and Total 

Justice: Exploring Attitudes Toward Everyday Tort Claims for Workplace 

Injuries, 57 LAW & SOC’Y REV. 508 (2023). 
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with the system as litigants34 or through jury service35 likely also 

plays a role in shaping views.  

These views are important, because they are central to 

people’s assessments of how legitimate they find these legal 

authorities to be.36 Perceived legitimacy and trust in legal 

authorities, in turn, is connected to people’s respect for the law and 

legal institutions, their willingness to comply with legal rules and 

directives,37 their cooperation with law enforcement,38 and their 

decisions as jurors.39 In the domain of civil litigation specifically, 

 

 

 
34 See, e.g., E. Alan Lind et al., In the Eye of the Beholder: Tort Litigants’ 

Evaluations of Their Experiences in the Civil Justice System, 24 LAW & SOC’Y 

REV. 953 (1990); Donna Shestowsky, Civil Litigants’ Evaluations of Their 

Legal Experiences, 19 ANN. REV. L. & SOC. SCI. 19 (2023). 
35 John Gastil, et al., Seeing is Believing: The Impact of Jury Service on Attitudes 

Toward Legal Institutions and the Implications for International Jury Reform, 

48 COURT REV. 124 (2012). 
36 See, e.g., Tom R. Tyler, Psychological Perspectives on Legitimacy and 

Legitimation, 57 ANN. REV. PSYCH. 375 (2006); Tom R. Tyler & Jonathan 

Jackson, Popular Legitimacy and the Exercise of Legal Authority: Motivating 

Compliance, Cooperation, and Engagement, 20 PSYCH. PUB. POL’Y & L. 78 

(2014); DAMON M. CANN & JEFF YATES, THESE ESTIMABLE COURTS: 

UNDERSTANDING PUBLIC PERCEPTIONS OF STATE JUDICIAL INSTITUTIONS AND 

LEGAL POLICY-MAKING (2016).  See generally E. ALAN LIND & TOM R. TYLER, 

THE SOCIAL PSYCHOLOGY OF PROCEDURAL JUSTICE (1988); Tom R. Tyler, 

Psychological Perspectives on Legitimacy and Legitimation, 57 ANN. REV. 

PSYCH. 375 (2006). 
37 See, e.g., Jason Sunshine & Tom R. Tyler, The Role of Procedural Justice and 

Legitimacy in Shaping Public Support for Policing, 37 LAW & SOC’Y REV. 513 

(2003); Tyler, Psychological Perspectives, supra note __; Kristina Murphy et 

al., Nurturing Regulatory Compliance: Is Procedural Justice Effective when 

People Question the Legitimacy of the Law?, 3 REGULATION & GOVERNANCE 

1 (2009); Jonathan Jackson et al., Why Do People Comply with the Law? 

Legitimacy and the Influence of Legal Institutions, 52 BRIT. J. CRIMINOLOGY 

1051 (2012).  
38 See, e.g., Damon M. Cann & Jeff Yates, This Side of the Law: Evaluating 

Citizens’ Attitudes Toward Legal Compliance, 41 JUST. SYS. J. 244 (2021); 

Tom R. Tyler & Jeffrey Fagan, Legitimacy and Cooperation: Why Do People 

Help the Police Fight Crime in Their Communities? 6 OHIO ST. J. CRIM. L. 231, 

236 (2008); Tyler & Jackson, supra note __. 
39 Amy Farrell, Liana Pennington, & Shea Cronin, Juror Perceptions of the 

Legitimacy of Legal Authorities and Decision Making in Criminal Cases, 38 

LAW & SOC. INQUIRY 773 (2013); Edith Greene, Jane Goodman, & Elizabeth 

F. Loftus, Jurors’ Attitudes about Civil Litigation and the Size of Damage 
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attitudes and opinions about civil litigation are also related to how 

people view litigants,40 and they even play a role in how injured 

persons decide whether to avail themselves of the system to make 

legal claims.41 

Despite the wide variety of attitudes toward the justice 

system that have been studied, research on public views of civil 

litigation has remained relatively constrained. The existing research 

largely focuses on public perceptions of civil juries and tort reform, 

rather than on private resolutions like settlement. Of course, this 

focus parallels the emphasis on trials over settlement we see in 

entertainment and media.42 

Some of this work, though not directed at settlement 

attitudes, nevertheless has implications for how people think about 

the resolution of civil disputes. One such line of research has 

explored attitudes about civil litigation and tort reform, focusing on 

people’s assessments of the volume of litigation and the size of 

verdicts.43 Another line of research more directly related to 

 

 

 

Awards, 40 AM. UNIV. L. REV. 805 (1991); Valerie P. Hans & William S. 

Lofquist, Perceptions of Civil Justice: The Litigation Crisis Attitudes of Civil 

Jurors, 12 BEHAV. SCI. & LAW 181 (1994); Gary Moran, Brian L. Cutler, & A, 

De Lisa, Attitudes Toward Tort Reform, Scientific Jury Selection, and Juror 

Bias: Verdict Inclination in Criminal and Civil Trials, 18 LAW & PSYCH. REV. 

309 (1994); Katherine V. Vinson, Mark A. Costanzo, & Dale E. Berger, 

Predictors of Verdict and Punitive Damages in High-Stakes Civil Litigation, 26 

BEHAV. SCI. & L. 167 (2008). 
40 See, e.g., Jeb Barnes, Elli Menounou, & Parker Hevron, Turning on Those Who 

Turn to the Court: Experimental Evidence of Backlash Against Personal Injury 

Litigants, __ J. L. & COURTS __ (2023); David Neubauer & Stephen S. 

Meinhold, Too Quick To Sue? Public Perceptions of the Litigation Explosion, 

16 JUST. SYS. J. 1 (1994). 
41 See generally DAVID M. ENGLE, THE MYTH OF THE LITIGIOUS SOCIETY: WHY 

WE DON’T SUE (2016); William L.F. Felstiner et al., The Emergence and 

Transformation of Disputes: Naming, Blaming, Claiming, 15 LAW & SOC’Y 

REV. 631 (1980-81); Herbert M. Kritzer, The Antecedents of Disputes: 

Complaining and Claiming, 1 OÑATI SOCIO-LEGAL SERIES 1 (2011). 
42 See, e.g., Anthony Chase, Toward a Legal Theory of Popular Culture, 1986 

WIS. L. REV. 527 (1986); Stefan Machura & Stefan Ulbrich, Law in Film: 

Globalizing the Hollywood Courtroom Drama, 28 J.L. & SOC'Y 117 (2001); 

Angelique M. Paul, Turning the Camera on Court TV: Does Televising Trials 

Teach Us Anything about the Real Law, 58 OHIO ST. L.J. 655 (1997).  
43 Greene, Goodman, & Loftus, supra note __; Hans & Lofquist, supra note __; 

David Neubauer & Stephen S. Meinhold, Exploring Attitudes About the 
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settlement has explored perceptions of civil justice processes other 

than trial, including negotiation and mediation. These studies focus 

on developing an understanding of what litigants expect from 

different dispute resolution processes, how they experience them, 

and whether they are satisfied with their experiences.44  

How litigants experience dispute resolution, including non-

adjudicatory dispute resolution, has implications for understanding 

claiming and settlement and for helping courts to design and refine 

their processes and systems.  But the focus of these studies is on the 

perceptions of those who directly participate in these processes, 

rather than the public at large. 

C. Public Understandings of Settlement 

In contrast to the bodies of work that explore lay views of 

courts and juries and examine lay experiences as participants in civil 

justice processes, there has been much less attention to public 

perceptions of civil settlement.  

In our prior work we began to address this gap and to 

develop an empirical foundation for the inquiry into public 

understanding and views of settlement.45 Using experimental and 

survey methods, we examined whether lay people attribute 

responsibility and blame to parties that settle.46 We found that they 

do, and do so in a wide variety of scenarios.47 In a related 

 

 

 

Litigation Explosion, 22 JUST. SYS. J. 105 (2001); Vinson, Costanzo, & Berger, 

supra note __. 
44 Rebecca Hollander-Blumoff, Fairness Beyond the Adversary System: 

Procedural Justice Norms for Legal Negotiation, 85 FORDHAM L. REV. 2081 

(2017); Rebecca Hollander-Blumoff & Tom R. Tyler, Procedural Justice and 

the Rule of Law: Fostering Legitimacy in Alternative Dispute Resolution, 2011 

J. DISP. RESOL. 1 (2011); Lind et al., In the Eye of the Beholder, supra note __; 

Shestowsky, Civil Litigants’ Evaluations, supra note __; Donna 

Shestowsky, Great Expectations? Comparing Litigants’ Attitudes Before and 

After Using Legal Procedures, 44 LAW & HUM. BEHAV. 179 (2020); Donna 

Shestowsky, Inside the Mind of the Client: An Analysis of Litigants’ Decision 

Criteria for Choosing Procedures, 36 CONFLICT RESOL. Q. 69 (2018).  
45 Bregant, Robbennolt, & Winship, supra note 5; Robbennolt, Bregant & 

Winship, Settlement Schemas, supra note __. 
46 Bregant, Robbennolt, & Winship, supra note 5. 
47 Bregant, Robbennolt, & Winship, supra note 5 (testing scenarios involving 

#MeToo, policing, crime, regulatory enforcement, and tort). 

Electronic copy available at: https://ssrn.com/abstract=4773926



 

 

 

Page 15 of 50 

 

 

experiment, we compared people’s reactions to different case 

outcomes (e.g., settlement compared to a jury verdict). We found 

that laypeople attributed a similar level of responsibility to a 

defendant who settled and to a defendant found liable by a jury.48  

In other prior work, we used survey methods to ask U.S. 

adults fundamental questions that explore the understanding and the 

frameworks that they bring to settlement.49 We found that most 

people understand the basic nature of settlement as an agreement 

between the parties, though there were persistent misconceptions 

about some of the details.  

To date, this emerging literature about lay perceptions of 

settlement has focused on what people understand about settlement 

and settlement terms, and what settlement signals about 

responsibility. It has almost entirely ignored public opinion or 

sentiment.  

A few exceptions address particular issues related to 

settlement. For example, a study explored laypeople’s reactions to 

secret settlements and non-disclosure agreements (NDAs), finding 

that respondents had mixed reactions to secret settlements in sexual 

harassment cases, but overall were somewhat more likely to reject 

than to endorse such arrangements.50 A few other studies have 

explored public perceptions of plea bargaining – the criminal justice 

counterpart of civil settlement.51 

The broader questions, however, are essentially open. Do 

people think settlement of civil litigation is good or bad for the legal 

system? Do they think we should have more or less of it? We do not 

know. Given the pervasive role of settlement in civil litigation and 

the importance of understanding lay attitudes toward the justice 

system, the lack of attention paid to public views of settlement is 

 

 

 
48 Bregant, Robbennolt, & Winship, supra note 5, at 138. 
49 Robbennolt, Bregant & Winship, Settlement Schemas, supra note __. 
50 Bachar, supra note __. Harassment that was less severe and victims of lower 

financial means were also associated with greater approval of NDAs. Id. 
51 See Stanley A. Cohen & Anthony N. Doob, Public Attitudes Towards Plea 

Bargaining, 32 CRIM. L.Q. 85 (1989-1990); Sergio Herzog, The Relationship 

Between Public Perceptions of Crime Seriousness and Support for Plea-

Bargaining Practices in Israel: A Factorial-Survey Approach, 94 J. CRIM. L. & 

CRIMINOLOGY 103 (2003); Thea Johnson, Public Perceptions of Plea 

Bargaining, 46 AM. J. CRIM. L. 133 (2019). 
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surprising. To understand attitudes towards settlement in any 

particular area—to compare views of settlement of sexual 

harassment allegations with what people think about settlement of a 

tort case, for instance—we need to develop a foundation. 

This Article aims to fill in some of the blanks. We surveyed 

more than 1,000 Americans about their opinions on settlement. 

Building on our prior work on lay understanding of settlement, we 

described cases and settlements in broad, general terms, allowing 

participants to supply their own contexts. Our data therefore provide 

a glimpse of how settlements may be viewed in the absence of 

confounding details. In other words, these data help to create a 

previously unknown baseline for understanding lay attitudes toward 

settlement, one that can be used as a springboard for future work 

that may explore settlement across specific domains and types of 

disputes.  

III. Empirical Study of Lay Opinions of Settlement 

We collected lay opinions about settlement as part of a large 

nationally representative survey, described below. Here, we present 

previously unreported data on attitudes toward settlement.  
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A. Methods 

We surveyed a nationally representative sample of adults via 

an AmeriSpeak Omnibus survey in May 2022.52 The survey was 

conducted both online (95.5%) and by phone (4.5%). Participants 

The participants were 1,005 U.S. adults.53 Participants came 

from all 50 U.S. states and Washington, D.C. and ranged in age from 

18 to 92 (M = 50).  Participants were 54% female and 69% white, 

non-Hispanic.  See Table 1. 

 

 

 

 
52 Funded and operated by NORC at the University of Chicago, AmeriSpeak® is 

a probability-based panel designed to be representative of the US household 

population. Randomly selected US households are sampled using area 

probability and address-based sampling, with a known, non-zero probability of 

selection from the NORC National Sample Frame. These sampled households 

are then contacted by US mail, telephone, and field interviewers (face to face). 

The panel provides sample coverage of approximately 97% of the U.S. 

household population. Those excluded from the sample include people with 

P.O. Box only addresses, some addresses not listed in the USPS Delivery 

Sequence File, and some newly constructed dwellings. While most AmeriSpeak 

households participate in surveys by web, non-internet households can 

participate in AmeriSpeak surveys by telephone. Households without 

conventional internet access but having web access via smartphones are 

allowed to participate in AmeriSpeak surveys by web. AmeriSpeak panelists 

participate in NORC studies or studies conducted by NORC on behalf of 

governmental agencies, academic researchers, and media and commercial 

organizations. 
53 Funded and operated by NORC at the University of Chicago, AmeriSpeak® is 

a probability-based panel designed to be representative of the US household 

population. Randomly selected US households are sampled using area 

probability and address-based sampling, with a known, non-zero probability of 

selection from the NORC National Sample Frame. These sampled households 

are then contacted by US mail, telephone, and field interviewers (face to face). 

The panel provides sample coverage of approximately 97% of the U.S. 

household population. Those excluded from the sample include people with 

P.O. Box only addresses, some addresses not listed in the USPS Delivery 

Sequence File, and some newly constructed dwellings. While most AmeriSpeak 

households participate in surveys by web, non-internet households can 

participate in AmeriSpeak surveys by telephone. Households without 

conventional internet access but having web access via smartphones are 

allowed to participate in AmeriSpeak surveys by web. AmeriSpeak panelists 

participate in NORC studies or studies conducted by NORC on behalf of 

governmental agencies, academic researchers, and media and commercial 

organizations. 
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Table 1. Sociodemographic Characteristics of Participants  

  N  %  

Gender      

Female  546  54.3%  

Male  459  45.7%  

Race/Ethnicity      

White, non-Hispanic  693  69.0%  

Hispanic  138  13.7%  

Black, non-Hispanic  118  11.7%  

Asian, non-Hispanic  51  5.1%  

Other, non-Hispanic  5  0.5%  

Education      

Less than HS  48  4.8%  

HS graduate or equivalent  174  17.3%  

Vocational/tech/some 

college/associates  

398  39.6%  

Bachelor’s degree  222  22.1%  

Post grad study/professional degree  163  16.2%  

Employment      

Working, employee or self-

employed  

576  57.2%  

Not working – temporary layoff or 

looking for work  

57  5.7%  

Not working – retired or disabled  290  28.9%  

Not working – other  82  8.2%  

Marital Status      

Married  542  53.9%  

Never married  273  27.2%  

Divorced  120  11.9%  

Widowed  37  3.7%  

Separated  33  3.3%  

Contact with civil legal system      

Sued someone  145  14.4%  

Been sued  90  8.8%  

Jury service  300  29.9%  

Court involved divorce  137  13.6%  

Bankruptcy  108  10.7  

Lawyer  10  1.0%  

Law student  3  0.3%  
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Work for lawyer or court  17  1.7%  

Other  86  8.6%  

Age  Mean = 50; Range 18 to 91  

1. Survey 

Respondents were asked to indicate the extent to which they 

agreed or disagreed with ten statements describing settlement.54 

These items are listed in Table 2. 

To find out how frequently respondents thought cases were 

resolved thought settlement, we asked them to provide estimates: 

“[W]e’d like you to think about all the times a person or institution 

files a lawsuit against another person or institution. What percentage 

of these lawsuits would you guess are resolved by settlement (as 

opposed to going to trial or ending in some other way)?” 

Respondents were then asked to provide the percentage of disputes 

that they thought “should be resolved by settlement.” 

Finally, we asked respondents about their experience with 

any of a series of ways in which they may have directly participated 

in legal proceedings. Most generally, we asked whether they had 

served as jurors and whether they were lawyers (or law students) or 

worked for lawyers or courts.  More specifically, we asked about 

contacts with the civil justice system as plaintiffs or defendants or 

in bankruptcy or divorce proceedings (see Table 1).  

The survey also included a set of broad questions designed 

to measure knowledge and beliefs about what settlement is, and we 

have previously reported those results elsewhere.55 Chief among 

those questions was an open-ended question asking participants to 

explain what it means when a case “settles,” in their own words. As 

we noted in our previous Article, we did not ask for participants’ 

attitudes or opinions in that open-ended question, but many 

participants spontaneously shared opinions with us. We do not 

repeat the presentation of those results here, but we have included 

several representative comments in our discussion in Part III.C. 

 

 

 
54 These items were measured on 7-point Likert scales ranging from strongly 

disagree to strongly agree. 
55 Robbennolt, Bregant, and Winship, supra note 44. 
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For the full text of all survey items, see Appendix A. 

B. Results: Public Opinion of Settlement 

The results are grouped into three major categories: first, we 

summarize responses to each of the ten survey items; second, we 

compare participants’ estimates of how often legal cases settle with 

their preferences about the ideal frequency of settlement; and third, 

we make some observations about the interactions between 

participant demographics and responses. Throughout this section, 

we present the results of some statistical analyses, but we note that 

these analyses were largely exploratory in nature. As discussed 

above, our primary purpose was to gather a representative sample of 

public views on settlement; the survey did not include any 

experimental components, and we did not have particular testable 

hypotheses regarding the responses. Nonetheless, as we discuss in 

this section and in the discussion that follows, we found several 

interesting patterns. 

1. Item Responses 

For each of the ten Likert-scale items, we present 

participants’ responses first as discrete categorical values. For the 

sake of simplicity, the responses are collapsed into three broad 

categories: responses indicating agreement (Strongly Agree, Agree, 

Somewhat Agree), the neutral response (Neither Agree Nor 

Disagree), and responses indicating disagreement (Somewhat 

Disagree, Disagree, Strongly Disagree). The full, expanded 

distribution of responses for each question can be found in Appendix 

B.  

We also analyzed the responses to each question as a 

continuous scaled measure, with values ranging from -3 (Strongly 

Disagree) to 3 (Strongly Agree), where the neutral point (Neither 

Agree nor Disagree) was assigned a value of 0. This allows us to 

present an average response for each item where positive numbers 

indicate agreement, and negative numbers indicate disagreement. 

The mean “Agreement Rating” for each statement is shown in Table 

2.  These mean values were then compared to one another and to the 

midpoint of the scale (i.e., zero) using pairwise t-tests; each 
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statement’s mean was significantly different from zero,56 as shown 

in Figure 1. 

In the remainder of this subsection, we present the items 

grouped roughly by the topic of the question: Party Autonomy, 

Privacy and Publicity, Apologies and Admissions, and Justice and 

Fairness. We then discuss some interesting correlations among the 

item responses. 

 

Figure 1. Mean continuous values for all items 

 
Note: Mean responses are measured on a scale from -3 (strongly disagree) to 

+3 (strongly agree). Error bars indicate 95% CI. 

 

 

 

 

 
56 All ps < .01. 
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Table 2. Opinions About Settlement  

Item  Mean Agree Neither Disagree 

(1) The parties themselves should be able to 

decide how to resolve their dispute.  
0.86 65.7% 20.0% 14.5% 

(2) Parties should be able to agree to things 

in a settlement that other people would 

see as unfair.  

0.62 50.9% 36.2% 12.9% 

(3) Settlements should be written and 

approved by judges.  
0.55 52.5% 25.7% 21.8% 

(4) A settlement between two parties is 

nobody’s business but their own.  
0.74 59.3% 21.3% 19.3% 

(5) The details of a settlement should be 

made public.  
-0.14 32.2% 30.0% 37.8% 

(6) When a case settles, the person who was 

accused of causing harm should 

apologize to the harmed person.  

0.66 49.9% 34.7% 15.4% 

(7) When a case settles, the person who was 

accused of causing harm should admit to 

doing something wrong.  

0.43 44.9% 34.2% 20.8% 

(8) Settlements are fair because they are a 

compromise between the parties.  
0.56 55.5% 27.4% 17.1% 

(9) Settling parties are more interested in 

money than justice.  
0.34 44.8% 33.7% 21.5% 

(10) When disputes settle, wrongdoers escape 

justice.  
0.11 38.9% 34.4% 26.7% 

  

Note: Mean responses are measured on a scale of -3 (strongly disagree) to +3 

(strongly agree). Percentages given are of those respondents answering each 

question.  

 

a. Party Autonomy 

Figure 2 below shows the proportion of participants who 

agreed, disagreed, or chose neutral for Items 1-3, which each relate 

in some way to the autonomy of the parties. 

Item 1 presents the most basic question of party autonomy: 

“The parties themselves should be able to decide how to resolve 

their dispute.” Most (65.7%) participants agreed to some degree, 

while only 14.5% disagreed. The remaining 20.0% responded 

“Neither Agree nor Disagree.” On the continuous scale, the average 

across all participants was 0.86 (SD = 1.37), significantly greater 
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than any other item mean (see Figure 1), indicating more agreement 

with this statement, on average.57  

Just over half of participants (50.9%) agreed with Item 2: 

“Parties should be able to agree to things in settlement that other 

people would see as unfair.” Only 12.9% disagreed with this 

statement, while 36.2% chose the neutral response. The average 

scaled response was 0.62 (SD = 1.25), indicating overall agreement, 

though significantly less agreement than with Item 1.58 

Interestingly, 52.5% of participants agreed to some extent 

with Item 3, “Settlements should be written and approved by 

judges.” There was somewhat more disagreement with this 

statement, at 21.8%, while 25.7% were neutral. On the continuous 

scale, the average response was 0.55 (SD = 1.50). 

 

Figure 2. Agreement and disagreement with Items 1-3. 

 
Note: Percentages shown are of those respondents answering each question. 

 

 

 

 
57 All ps < .05. 
58 t(992) = 5.09, p < .001. 
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b. Privacy and Publicity 

Figure 3 shows the proportion of participants who agreed, 

disagreed, and chose neutral for Items 4 and 5, which assessed 

participant views about the privacy and publicity of settlement. 

Item 4 deals with a mixed question of privacy and autonomy: 

“A settlement between two parties is nobody’s business but their 

own.” Here, 59.3% agreed to some extent, while 21.3% were neutral 

and 19.3% disagreed at least somewhat. The average scaled 

response was 0.74 (SD = 1.45), significantly less than Item 159 and 

significantly more than all other statements except Item 6 (“When a 

case settles, the person who was accused of causing harm should 

apologize to the harmed person”).60 

Item 5, on the other hand, addresses publicity directly: “The 

details of a settlement should be made public.” Just 32.2% of 

participants agreed with Item 5, the lowest degree of agreement with 

any of the statements, while 37.8% disagreed and 30.0% were 

neutral. The average response value was -0.14 (SD = 1.51), 

significantly lower than the other item means,61 and the only mean 

response that was negative. 

 

 

 

 
59 t(991) = 2.32, p = .021. 
60 t(993) = 1.08, p = .281. 
61 All ps < .001. 
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Figure 3. Agreement and disagreement with Items 4-5. 

 

Note: Percentages shown are of those respondents answering each 

question. 

 

c. Apologies and Admissions 

Figure 4 below shows the proportion of participants who 

agreed, disagreed, or chose neutral for Items 6 and 7, which relate 

to whether participants thought that settling defendants should admit 

wrongdoing or apologize. 

Half of respondents (50.0%) agreed to some extent with Item 

6, “When a case settles, the person who was accused of causing 

harm should apologize to the harmed person,” while 15.4% 

disagreed and 34.7% chose the neutral response. The mean value of 

responses was 0.66 (SD = 1.49).  

Slightly less than half of participants (44.9%) agreed with 

Item 7, “When a case settles, the person who was accused of causing 

harm should admit to doing something wrong.” In contrast, 20.8% 

of respondents disagreed to some extent, and 34.2% neither agreed 

nor disagreed. The average value of responses was 0.43 (SD = 1.48), 

significantly lower than the mean response to Item 6 about 

apologies.62 

 

 

 

 
62 t(998) = 5.99, p < .001. 
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Figure 4. Agreement and disagreement with Items 6-7. 

 
Note: Percentages shown are of those respondents answering 

each question. 

 

d. Justice and Fairness 

Figure 5 below shows the proportion of participants who 

agreed, disagreed, or chose neutral for Items 8-10, questions 

addressing justice and fairness considerations. 

More than half of participants (55.5%) agreed with Item 8: 

“Settlements are fair because they are a compromise between the 

parties.” Another 17.1% disagreed at least somewhat, and 27.4% 

chose the neutral option. The mean response value was 0.56 (SD = 

1.20). 

For Item 9, “Settling parties are more interested in money 

than justice,” 44.8% of respondents agreed to some extent, while 

21.5% disagreed and 33.7% chose neither agree nor disagree. The 

average response value was 0.34 (SD = 1.31), significantly lower 

than the mean response to Item 8.63 

Finally, 38.9% of respondents agreed with Item 10, “When 

disputes settle, wrongdoers escape justice.” In contrast, 26.7% with 

the statement, and 34.4% chose the neutral response. The mean 

response value was 0.11 (SD = 1.27), significantly lower than the 

 

 

 
63 t(990) = 3.91, p < .001. 
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mean responses to either Item 864 or Item 9,65 but still significantly 

positive. 

 

Figure 5. Agreement and disagreement with Items 8-10. 

 
Note: Percentages shown are of those respondents answering each question. 

 

e. Inter-Item Correlations 

A full table of inter-item correlations can be found in 

Appendix C. While many of the items were correlated at a 

statistically significant (p < .05) level, the large size of our sample 

makes the diagnostic value of statistical hypothesis tests on these 

correlations particularly uncertain. However, a few moderate to high 

correlations did emerge, generally among the items that we have 

grouped conceptually above.  

Item 1 (“The parties themselves should be able to decide 

how to resolve their dispute”) was positively correlated with Item 2 

(“Parties should be able to agree to things in settlement that other 

people would see as unfair”) (r = .31). The more that participants 

agreed that parties should be able to decide for themselves, the more 

they were also inclined to agree that the parties should be able to 

 

 

 
64 t(998) = 7.35, p < .001. 
65 t(989) = 4.72, p < .001. 
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determine the terms of their agreements, even if others might think 

those terms unfair.  Item 3 (“Settlements should be written and 

approved by judges”) was not significantly correlated with either of 

these, but it was positively correlated with Item 7 (“When a case 

settles, the person who was accused of causing harm should admit 

to doing something wrong”) (r = .33).66 

There was a negative correlation (r = -.49) between the two 

items about publicity and privacy, Item 4 (“A settlement between 

two parties is nobody’s business but their own”) and Item 5 (“The 

details of a settlement should be made public”).67 The more 

participants thought that settlement is no one else’s business, the less 

they thought that the particulars of the settlement should be made 

public. 

In addition, participants’ responses to the statements about 

apologies and admissions of wrongdoing, Item 6 (“When a case 

settles, the person who was accused of causing harm should 

apologize to the harmed person”) and Item 7 (“When a case settles, 

the person who was accused of causing harm should admit to doing 

something wrong”), were highly positively correlated (r = .67).68 

Indeed, these two items were the most strongly correlated among the 

set of items. As we saw above, participants were more likely to think 

that settling defendants should apologize than that they should admit 

wrongdoing.69 But the inclination to think that apologies or 

admissions were appropriate tended to co-occur. The more that 

participants thought one of these responses was appropriate, the 

more they tended to think the other was as well.  

Two of the statements about the (in)justice of settlement, 

Item 9 (“Settling parties are more interested in money than justice”) 

and Item 10 (“When disputes settle, wrongdoers escape justice”), 

were positively correlated (r = .33). In contrast, Item 8 (“Settlements 

are fair because they are a compromise between the parties”) was 

only slightly negatively correlated with Item 10 (r = -.18) and not 

 

 

 
66 For Items 1, 2, and 3, Cronbach’s α = .869. 
67 For Items 4 and 5, Cronbach’s α = .655. 
68 For Items 6 and 7, Cronbach’s α = 801. 
69 Supra note __. 
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correlated with Item 9 (r = .01).70 However, there were also positive 

correlations between Item 10 and Item 7 (“When a case settles, the 

person who was accused of causing harm should admit to doing 

something wrong”) (r = .34) and between Item 10 and Item 5 (“The 

details of a settlement should be made public”) (r = .30). 

2. Ideal Frequency of Settlement 

In a previous Article,71 we reported participants’ estimates 

of the percentage of all cases that are “resolved by settlement (as 

opposed to going to trial or ending in some other way).” On average, 

participants estimated that 63.9% of cases settle, and the most 

common estimate was 50%. More than three-quarters of all 

participants (82.9%) estimated that 50% or more of cases settle, and 

44.1% estimated the figure at 75% or more. 

After participants had estimated the actual rate of settlement, 

we also asked, “In a perfect world, what percentage of disputes do 

you think should be resolved by settlement?” Their answers ranged 

from 0% to 100%, where 100% was the most common response 

(given by 18.2% of respondents), and 50% was the second most 

common response (given by 17.6% of respondents). The average 

estimate was 69.3%, and the median response was 75%.  A 

considerable majority, 58.1% of respondents, thought that at least 

75% of disputes in an ideal world would be resolved by settlement. 

See Figure 6. 

 

 

 

 
70 For Items 9, and 10, Cronbach’s α = .495. Item 8 was not significantly correlated 

with 9 and 10; if included Cronbach’s α = .160. 
71 Robbennolt, Bregant, & Winship, Settlement Schemas, supra note __. 
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Figure 6. Estimated and Ideal Settlement Rates 

 
Note. Figure shows the proportion of respondents who estimated or preferred 

each settlement rate. Responses are grouped in five percentage-point 

intervals. 

 

On average, participants’ estimates of the rate at which cases 

actually settle (63.9%) was lower than their preferences for how 

often they thought cases should settle (69.3%).72 To explore this 

further, we also compared the individual estimates of the actual and 

ideal rates of settlement for each participant. Just 13.7% of 

participants gave the same response to both questions, while 56.1% 

of participants gave an ideal rate of settlement that was higher than 

their estimate of the actual rate of settlement, and 30.2% gave a 

lower ideal rate.  

We next grouped the participants into these three groups: 

those whose estimates of real and ideal rates were equal (“Just 

Right”), those whose ideal rates of settlement were greater than their 

estimates of the actual rate (“Prefer More”), and those whose ideal 

rates of settlement were less than their estimates of the actual rate 

(“Prefer Less”). An exploratory analysis of mean item response 

values for each group suggested a few differences of note. 

Participants in the Prefer Less group agreed more with Item 

3 (“Settlements should be written and approved by judges”) 

(M = 0.65) than did participants in the Just Right group (M = 0.24).73 

Participants in the Prefer More group fell in between (M = 0.58), 

 

 

 
72 t(926) = -5.29, p < .001. 
73 p = .031. F(2,918) = 3.40, p = .034. All follow-up analyses were conducted 

using a Tukey correction. 
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agreeing only marginally more than the Prefer Less group74 and not 

statistically more than the Just Right group.75 

On the topic of privacy, participants in the Just Right group 

(M = 0.81) did not differ significantly on Item 4 (“A settlement 

between two parties is nobody’s business but their own”) from the 

Prefer More group (M = 0.98),76 but both of these groups agreed 

significantly more with this item than did participants in the Prefer 

Less group (M = 0.31).77 All three groups differed significantly on 

Item 5 (“The details of a settlement should be made public”).78 

Participants who would Prefer Less settlement agreed that details 

should be made public (M = 0.44), while those who would Prefer 

More settlement disagreed (M = -0.45).79 Those in the Just Right 

group fell almost exactly at the neutral point (M = 0.02), 

representing a significant difference from both other groups.80 

More differences emerged on the items related to the justice 

and fairness of settlement, e.g., Items 8 (“Settlements are fair 

because they are a compromise between the parties”),81 9 (“Settling 

parties are more interested in money than justice”),82 and 10 (“When 

disputes settle, wrongdoers escape justice”).83 In each case, those 

who thought the current rate of settlement is Just Right and those 

who would Prefer More settlement did not differ statistically from 

one another, but both groups differed from those who would Prefer 

Less settlement. On Item 8, the Just Right (M = 0.63) and Prefer 

More (M = 0.70) groups84 agreed more that settlements are fair 

because they are a compromise between the parties than did the 

Prefer Less group (M = 0.31).85 On Item 9, the Just Right (M = 0.18) 

 

 

 
74 p = .057. 
75 p = .821. 
76 p = .464. F(2,916) = 19.98, p < .001. 
77 p = .003 and p < .001, respectively. 
78 F(2,915) = 33.55, p < .001. 
79 p < .001. 
80 For the Prefer More group compared to the Just Right group, p = .003. For the 

Prefer Less group compared to the Just Right group, p = .023. 
81 F(2,916) = 10.05, p < .001. 
82 F(2,915) = 5.14, p = .006. 
83 F(2,915) = 21.90, p < .001. 
84 p = .838. 
85 p = .029 and p < .001, respectively. 
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and Prefer More (M = 0.28) groups86 agreed less that settling parties 

are more interested in money than did the Prefer Less group 

(M = 0.55).87 Finally, on Item 10, the Just Right (M = 0.06) and 

Prefer More (M = -0.09) groups88 agreed less that wrongdoers who 

settle escape justice than did those in the Prefer Less group 

(M = 0.53).89 

3. Demographic Differences 

In addition to general demographic questions such as gender, 

age, and race,90 participants were also asked whether they had 

significant contact with the legal system, measured by yes/no 

responses to a variety of common contact types (e.g., experience as 

a juror, professional training, or having sued or been sued). For a 

complete accounting of the demographic breakdowns, see Table 1 

above.  

We compared participants’ responses to the ten opinion 

items across demographic categories, using the continuous scaled 

values of the item responses. Where differences appeared to be 

reliable and meaningful, we report them below. 

a. Gender 

Male-identifying participants were more likely to agree with 

Item 1 (“Parties themselves should be able to decide how to resolve 

their dispute”) than were female-identifying participants, Mmale = 

1.01, Mfemale = 0.75.91 Female participants were more likely to agree 

with both Item 6 (“Person accused of causing harm should 

apologize”) (M = 0.86) and Item 7 (“Person accused of harm should 

admit to wrongdoing”) (M = 0.56) than were male participants 

 

 

 
86 p = .705. 
87 p = .021 and p = .015, respectively. 
88 p = .492. 
89 p = .001 and p < .001, respectively. 
90 These questions, and their attendant response choices, are standard 

demographic questions asked by AmeriSpeak of all survey participants. Any 

changes to these questions for our survey alone would have been cost-

prohibitive and unwieldy. However, we were able to add a question regarding 

contact with the legal system. 
91 t(999) = 2.99, p = .003. 
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(M = 0.43 and M = 0.27, respectively).92 Female participants were 

also less likely to agree with Item 9 (“Settling parties are more 

interested in money than justice”) (M = 0.26) than were male 

participants (M = 0.43).93 

b. Age 

To assess the effect of age, we fit a linear regression model 

with age as a continuous independent variable and item response 

value as a continuous dependent variable. Older participants were 

more likely to agree with Item 2 (“Parties should be able to agree to 

terms others would see as unfair”) (r = .09). They were also more 

likely to agree with Item 4 (“Settlement is nobody’s business but 

their own”) (r = .10) and less likely to agree with Item 5 (“Details 

of a settlement should be made public”) (r = -.18). Finally, older 

participants were less likely to agree with Item 10 (“When disputes 

settle, wrongdoers escape justice”) (r = -.10). 

c. Race94 

Participants who identified as Hispanic were more likely to 

agree with Item 3 (“Settlements should be written and approved by 

judges”) (M = 0.82) than were participants identifying as White, 

non-Hispanic (M = 0.44).95 Hispanic participants were also more 

likely to agree with Item 5 (“The details of a settlement should be 

made public.”) (M = 0.08) than Black, non-Hispanic participants, 

who disagreed (M = -0.52).96 On Item 6 (“When a case settles, the 

person who was accused of causing harm should apologize to the 

harmed person”), Black, non-Hispanic participants were more likely 

 

 

 
92 t(1001) = -4.58, p < .001 and t(997) = -3.09, p = .002, respectively. 
93 t(992) = 2.04, p = .042. 
94 To evaluate the effects of race, we conducted a multiple analysis of variance 

(MANOVA) using race categories as an independent variable and continuous 

item response values as the response. For any item that this overall MANOVA 

indicated differed by race, pairwise t-tests (with a Tukey correction for multiple 

comparisons) are reported here. Only 5 participants overall identified as “Other, 

non-Hispanic,” as shown in Table 1, and we do not include any analyses of that 

group. 
95 p = .050; overall F(4, 992) = 6.94, p = .015. 
96 p = .013; overall F(4, 989) = 6.37, p = .024. 
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to agree that defendants should apologize (M = 1.06) than were 

White, non-Hispanic participants (M = 0.56).97 

d. Contact with the Legal System 

Comparing participants who reported any significant contact 

with the legal system to those who reported none, we found only 

two significant differences. Those with some contact were less 

likely to agree with Item 3 (“Settlements should be written and 

approved by judges”) (M = 0.47) than were those who had no contact 

(M = 0.66).98 Those with some contact were also less likely to agree 

with Item 10 (“When disputes settle, wrongdoers escape justice”) 

(M = 0.02) than those with no contact (M = 0.23).99 

C. Discussion 

Our research and the research of others suggests a tension 

within lay views and opinions of settlement that in many ways 

parallels the debate in the scholarly literature While people 

generally think of settlement as a private affair100 and most would 

prefer to have more cases settle, they also worry that private 

settlement agreements conceal or enable harm.101 This Part 

examines three themes that emerged from the opinions in the survey 

responses: the expressed preference for private resolution, concerns 

about secrecy, and the desire for apologies and accountability within 

the settlement process. 

 

 

 

 
97 p = .006; overall F(4, 998) = 4.92, p < .001. For Item 7 (“When a case settles, 

the person who was accused of causing harm should admit to doing something 

wrong”), the MANOVA indicated a significant difference by race (p = .01), 

F(4, 994) = 3.35, p = .010. Follow-up t-tests, however, suggested only a 

marginal difference between Black, non-Hispanic participants (M = 0.72) and 

White, non-Hispanic participants (M = 0.33), p = .064. 
98 F(1, 992) = 6.53, p = .011. 
99 F(1, 995) = 4.09, p = .043. 
100 Robbennolt, Bregant, & Winship, Settlement Schemas, supra note __ (noting 

that respondents generally said parties should be free to include the terms they 

wish in the agreement, and that in most cases those terms are no one’s business 

but the parties’). 
101 See, e.g., Bachar, supra note __. 
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1. Preference for Private Resolution 

One of the most striking themes of our analysis of lay 

opinions of settlement is the prevalence of lay observers who 

expressed a preference for private resolution through contract, as 

opposed to resolution that is overseen by judges. At least in the 

abstract, lay participants were relatively positive about the notion of 

settlement, a marked contrast from the consternation of prominent 

legal scholars.102 

Most respondents indicated “ideal” settlement rates that 

were not only high in an absolute sense, but that were higher rates 

of settlement than they thought currently existed. When asked to 

identify the ideal settlement rate,103 a considerable majority of 

respondents (58%) thought that at least three-quarters of disputes 

would be resolved by settlement in an ideal world. Indeed, 

respondents’ most common choice was that all disputes should be 

resolved by settlement.104  

In addition to their opinion about the percentage of cases that 

should settle, each respondent identified the percentage of cases they 

thought did settle. When we compared these numbers, we found that 

a majority of respondents thought more cases should settle than they 

thought did. This was true overall, when we compared the average 

estimates of the rate at which all respondents thought cases actually 

settle to how often they thought cases should settle (64% and 69%, 

respectively). Importantly, however, it was also true on a 

participant-by-participant basis. When we compared the estimates 

of the actual and ideal rates of settlement for each individual 

participant, more than half (56.1%) gave an ideal rate that was 

higher than their estimated actual rate. Only one-third (the Prefer 

Less group) gave a lower ideal rate, and 13.7% thought the ideal rate 

was the same as their estimate of the proportion of cases that do 

settle (the Just Right group).  

 

 

 
102 See Part II, supra. 
103 We asked: “In a perfect world, what percentage of disputes do you think should 

be resolved by settlement?” 
104 18.2% of respondents selected 100%. 

Electronic copy available at: https://ssrn.com/abstract=4773926



 

 

 

Page 36 of 50 

 

 

Despite these indications of an overarching understanding of 

the prevalence of settlement and a preference for more settlement, 

responses to some particular items reflect a more complicated and 

potentially contradictory picture. For example, most (66%) 

participants agreed to some degree that “The parties themselves 

should be able to decide how to resolve their dispute.” Most also 

thought that “Parties should be able to agree to things in settlement 

that other people would see as unfair” (51%) and that “Settlement is 

nobody’s business but their own” (59%). This sense that parties 

ought to be able to make their own decisions and determine their 

own settlement terms signals a taste for the private justice that 

settlement allows. On the other hand, a majority (53%) also agreed 

to some extent that “Settlements should be written and approved by 

judges,” a suggestion that they also value the public roles of courts.  

One way to begin to sort out the apparently contradictory 

notions about the public and the private nature of settlements lies in 

an identifiable minority of respondents: the one-third of respondents 

who prefer less settlement. This “Prefer Less” group consists of 

individual respondents whose own estimate of existing settlement 

rates was higher than what they said should happen in an ideal 

system, and they provide a useful foil for the more settlement-

friendly majority.  

In comparison to the Just Right and Prefer More groups, 

respondents in the Prefer Less group agreed more with the following 

statements: “Settlements should be written and approved by 

judges,” “The details of a settlement should be made public,” 

“Settling parties are more interested in money than justice,” and 

“When disputes settle, wrongdoers escape justice.” In contrast, 

Prefer Less respondents agreed less than any other group that “A 

settlement between two parties is nobody’s business but their own” 

and “Settlements are fair because they are a compromise between 

the parties.” 

In summary, then, it seems that a minority of respondents 

surveyed (one third of the total) did not associate private agreement 

with justice (believing, for example, that settling parties escape 

justice and that compromise does not make settlements fair), and 

they expressed suspicion of the motives of settling parties (for 

example, that they are more interested in money than justice). They 
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therefore looked for judicial involvement and public information 

rather than private settlements.  

This interpretation resonates with the scholarly views and 

literature juxtaposing private resolution of disputes with the public 

function of courts. Prefer Less respondents expressed a constellation 

of related views on the public function of courts and decisions that 

echo Owen Fiss’ critique in Against Settlement and his emphasis on 

the public function of courts and decisions in court.105 For the 

majority of participants who would Prefer More settlement or who 

believed the current rate is Just Right, however, the possible costs 

of private peace seem to be outweighed by the benefits of settlement. 

In contrast to the generally positive views of settlement that 

we have reported here, some of the more opinionated comments 

provided by respondents to the open-ended question of what it 

means to “settle” raised specific—if sometimes indirect—critiques.  

While we did not ask an open-ended question aimed specifically at 

normative opinions, and more inquiry is needed before any firm 

conclusions could be drawn, several responses provide anecdotal 

starting points.  

One particularly relevant theme that emerged from those 

spontaneous opinions is that resolving disputes by negotiated 

contract is flawed because of differences in bargaining power.106 For 

example, one respondent explained settlement this way: “Generally 

a dispute is settled when one side has a large amount of power or 

money over the other. They know they are in the wrong but don’t 

want to take the hit to their reputation, while the less powerful side 

can’t afford justice.” Another respondent pointed to the same power 

disparity: “Compromise is what first comes to mind, but often the 

person(s) responsible are able to buy their way out of some of their 

responsibility. He who has the most money wins.”107 

 

 

 
105 See supra Part __. 
106 A second major theme, the harm caused by secrecy, is addressed in the next 

section. 
107 Other similar comments included: “When a dispute is settled means both 

parties has come to an agreement. Usually one party has a substantial amount 

of money.”; “THE GUY WITH THE LEAST MONEY ENDS UP LOSING”; 

“…Usually the defendant gives a substantial amount of money to the 

person/people who are/is suing them. And the person who’s being sued is 
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Another open-ended response contrasted pragmatic 

settlement with doubts about the judge or jury. “It is sometimes 

better to settle than go through the aggravation, time and expense of 

a trial, which in the end can cost more than a settlement.” This part 

of the comment resonates with our earlier work about the reasons 

lay people think motivate settlement, which include a variety of 

concerns about the costs associated with litigation.108 The same 

respondent continued, however, by expressing doubts about the 

public side: “Also, juries can’t always be trusted to come up with a 

fair verdict and although you believe your case is right and just, 

juries can rule against you for a variety of reasons, which may not 

always be fair.” 

Interestingly, we found that respondents who had prior 

experiences with judges or juries were less likely to want their 

involvement.109 It is possible that these respondents had more 

information than people with less direct experience, so understood 

that judges and juries have a very limited role in settlement.110 It 

could also be, however, that they had experienced downsides of 

judicial or jury involvement.  

 

2. Privacy and Confidentiality 

Despite some growing concern among commentators and 

scholars about the dangers of secret settlements,111 our survey 

 

 

 

usually not a person but a corporation. Actually I guess it doesn’t have to be a 

corporation but it’s often times a big entity that has a lot of money. They usually 

prefer to settle because Often, they really are to blame for what they’re being 

sued for. And it is often cheaper for them to give money to the person suing 

them than to try to fight it. So this is how I view what it means to settle in a 

legal setting.” 
108 Bregant, Robbennolt & Winship, Perceptions of Settlement, supra note __. 
109 See supra note __. 
110 Robbennolt, Bregant, & Winship, Settlement Schemas, supra note __ 

(describing the limited judicial role and the fact that juries are not involved). 
111 See generally Ian Ayres, Targeting Repeat Offender NDAs, 71 STANFORD L. 

REV. 76 (2018); Bachar, supra note __; Blair Druhan Bullock & Joni Hersch, 

The Impact of Banning Confidential Settlements on Discrimination Dispute 

Resolution, 77 VANDERBILT L. REV. __ (2024); Kimberly Kessler Ferzan, 

NDAs: A Study in Rights, Wrongs, and Civil Recourse, 68 AM. J. 

JURISPRUDENCE 161 (2023); Minna J. Kotkin, Reconsidering Confidential 
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results indicate that members of the general public are generally 

content to let parties keep the details of settlement to themselves. A 

plurality of participants, 38%, disagreed that the details should be 

made public, and nearly 60% agreed that the settlement is nobody’s 

business except the parties. Our results also suggest a notable degree 

of consistency between these two views; the more a participant 

disagreed that the details should be made public, the more likely 

they were to agree that the settlement is nobody else’s business.112 

The results also suggest that secrecy may play a major role 

in shaping how people think about the desirability of settlement 

more broadly. We found that people who would Prefer More 

settlement in an ideal world also tended to disagree with the notion 

that the details of settlements should be made public, while those 

who would Prefer Less tended to agree and those who think current 

rates are Just Right fell in between.113 Similarly, though all three 

groups of participants tended to agree that settlement is nobody’s 

business but the parties, those who would Prefer Less settlement 

agreed less strongly on average than those in the Prefer More and 

Just Right groups.114 

Taken together, these findings begin to paint a coherent 

picture of a public that is surprisingly positive toward settlement in 

general. Much as lay people seem to endorse the concept of 

settlement as a private ordering, so too do they seem largely content 

with the level of secrecy that often accompanies these private 

agreements. The fact that older participants were also more 

favorable toward secrecy could also reflect an increased familiarity 

with how things are usually done, in addition to being broadly 

consistent with older participants’ increased tendency to agree that 

parties should be free to agree to terms that others might find unfair.  

It would, however, be premature to declare that secret 

settlements—particularly those that conceal both the terms of the 

settlement agreement and the details of the underlying (alleged) 

 

 

 

Settlements in the #MeToo Era, 54 UNIV. S.F. L. REV. 517 (2020); Scott A. 

Moss, Illuminating Secrecy: A New Economic Analysis of Confidential 

Settlements, 105 MICHIGAN L. REV. 867 (2007). 
112 See supra note __. 
113 See supra note __. 
114 See supra note __. 
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conduct—are popular with the general public. To maintain the level 

of generalizability we wanted, we had to omit a great deal of nuance 

from our questions about the way settlements are executed and 

managed. For example, when we asked participants to agree or 

disagree with the statement, “The details of a settlement should be 

made public,” they may have been thinking about either the terms 

of the agreement or the details of the underlying conduct or both.  

Similarly, asking whether the “details of a settlement should 

be made public” leaves little room for people who may believe that 

aspects of some settlements should be revealed. Our prior work 

suggests, for example, that the settlement of a wrongful death 

lawsuit between two individuals may be viewed differently than the 

settlement of a systemic claim against an organization,115 and it is 

not difficult to imagine that people may endorse secrecy in one case 

and distrust it in the other. Nor do our results rule out the argument 

that settlements ought to be publicized to relevant stakeholders, such 

as other employees at a company whose executive settles sexual 

harassment claims,116 or members of a community whose police 

department settles excessive force claims.117  

Indeed, anecdotally at least, our survey suggests some 

substantial ill-will toward secret settlements and non-disclosure 

agreements. In the open-ended responses describing “settlement” in 

their own words, some participants spontaneously mentioned 

secrecy and related issues, usually with a decidedly negative tone. 

One response summarized settlement this way: “The company 

involved would rather pay out a sum up front and attach a non-

disclosure agreement so that they can continue to hide the crappy 

and exploitative business practices they engage in.” Another said, 

“one person is paid for their silence about bad things.” Even when 

 

 

 
115 Bregant, Robbennolt, & Winship, Perceptions of Settlement, supra note __. 
116 Ronan Farrow, Les Moonves and CBS Face Allegations of Sexual Misconduct, 

NEW YORKER (July 27, 2018), 

https://www.newyorker.com/magazine/2018/08/06/les-moonves-and-cbs-

face-allegations-of-sexual-misconduct [https://perma.cc/J45STTUW]. 
117 Betty Simpson, Lawsuit Filed Against City & 2 Police Officers, WCIA.COM 

(May 29, 2018, 9:05 PM), https://www.wcia.com/news/local-

news/lawsuitfiled-against-city-2-police-officers/ [https://perma.cc/UZQ9-

93UY]. 
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the overall tone was facially neutral, however, some responses 

raised the specter of secrecy being used to conceal relevant 

information, such as in the response, “A dispute is settled not on 

what the dispute is [actually] about. [T]he dispute is settled because 

of a hidden agenda that was kept secret that the other party didn’t 

want to publicize.” 

 

3. Admissions and Apologies 

A final theme centers around responsibility and apologies in 

settlement. Our respondents tended to think that settling defendants 

ought to apologize and to admit wrongdoing. Half of our 

respondents agreed that settling defendants should apologize as 

compared to only 15% who disagreed. Similarly, nearly half thought 

that settling defendants should admit to having done something 

wrong, compared to only 20% who did not. 

These inclinations are consistent with the preferences of 

people who are considering filing or have filed tort claims. Studies 

have found that apologies and admissions are often desired by these 

claimants.118 Apologies, and particularly apologies that 

acknowledge wrongdoing and take responsibility, have been shown 

to temper negative emotion and cultivate positive emotion, foster 

more positive impressions of the actor, and improve expectations of 

future good behavior. These effects, in turn, can moderate claiming 

and improve the chances for settlement.119 Lay observers may 

 

 

 
118 Thomas H. Gallagher et al., Patients’ and Physicians’ Attitudes Regarding the 

Disclosure of Medical Errors, 289 JAMA 1001 (2003); Gerald B. Hickson et 

al., Factors That Prompted Families To File Medical Malpractice Claims 

Following Perinatal Injuries, 267 JAMA 1359, 1361 (1992); Kathleen M. 

Mazor et al., Health Plan Members’ Views About Disclosure of Medical Errors, 

140 ANNALS INTERNAL MED. 409, 415 (2004); Kathleen M. Mazor et al., More 

Than Words: Patients’ Views on Apology and Disclosure When Things Go 

Wrong in Cancer Care, 90 PATIENT EDUC. & COUNS. 341, 345 (2013); Charles 

Vincent et al., Why Do People Sue Doctors? A Study of Patients and Relatives 

Taking Legal Action, 343 LANCET 1609, 1612 (1994); Amy B. Witman et al., 

How Do Patients Want Physicians to Handle Mistakes? A Survey of Internal 

Medicine Patients in an Academic Setting, 156 ARCHIVES INTERNAL MED. 2565 

(1996). 
119 See review in Robbennolt, Apologies and Legal Settlement, supra note __. 
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recognize these interests of claimants. In addition, while settlements 

are agreements between the parties to the litigation, in some cases 

there may also be independent public interest in apologies as a 

measure of accountability.120 In either case, it seems that claimants 

and the lay public have similar expectations for apologies and 

admissions. 

This tendency to think that apologies and admissions should 

accompany settlement is also consistent with our prior work that 

finds that laypeople tend to attribute responsibility to settling 

defendants.121 Laypeople recognize a variety of reasons why parties 

may choose to settle a case, including reasons—like avoiding the 

time and expense of a trial—that are not necessarily linked to an 

assessment of underlying responsibility.122 Even so, lay observers 

tend to view settlement as an indication that the defendant was at 

fault as alleged.123 If defendants are seen as responsible, an 

obligation to admit that responsibility and to apologize follow. 

Consistent with this interpretation, the more respondents agreed that 

settling defendants were “basically admitting that they did cause 

harm,”124 the more they were also likely to think that settling 

defendants should admit to doing something wrong (r = .41) and to 

apologize (r = .37).  

We also found that slightly but significantly more 

respondents agreed that settling defendants should apologize than 

agreed that they should admit responsibility for having caused 

harm.125 What should we make of this? Would not an apology 

necessarily include or follow from an admission? It is true that, at 

 

 

 
120 Verity Winship & Jennifer K. Robbennolt, Admissions of Guilt in Civil 

Enforcement, 102 MINN. L. REV. 1077 (2018); Jennifer K. Robbennolt, Jessica 

Bregant, & Verity Winship, “We Acknowledge the Court’s Ruling” and Other 

Terrible Apologies, JUSTIA (May 18, 2023), 

https://verdict.justia.com/2023/05/18/we-acknowledge-the-courts-rulings-and-

other-terrible-apologies. 
121 Bregant, Robbennolt, & Winship, Perceptions of Settlement, supra note __.  

See also Robbennolt, Bregant, & Winship, Settlement Schemas, supra note __. 
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their best, apologies acknowledge wrongdoing and any harm 

caused, take responsibility for the relevant behavior, convey regret, 

promise not to repeat the wrongful behavior, and make amends.126 

But not all apologetic statements will have each of these 

components and in common vernacular the label “apology” may 

refer to a range of different kinds of statements, including those that 

fall short of this ideal. In particular, not all apologies will admit 

responsibility.127 Apologies that include responsibility-taking are 

more effective.128 But even expressions of sympathy can be 

important to injured parties and have beneficial effects.129 Given this 

broader conception of apologies, it is not inconsistent for more 

respondents to want apologies to accompany settlement even in the 

absence of admissions of responsibility. 

Finally, we note that women favored apologies and 

admissions to a somewhat greater degree than did men,130 a finding 

that is consistent with existing research on gender and apologies. For 

example, evidence suggests that women apologize more frequently 

than do men, because women’s threshold for determining whether a 

particular behavior is severe enough to require an apology differs 

 

 

 
126 See ERVING GOFFMAN, RELATIONS IN PUBLIC: MICROSTUDIES OF THE PUBLIC 

ORDER 113 (1971); AARON LAZARE, ON APOLOGY 59-60 (2004); NICHOLAS 

TAVUCHIS, MEA CULPA: A SOCIOLOGY OF APOLOGY AND RECONCILIATION 3 

(1991); Robert J. Lewicki, B. Polin, & R. B. Lount, An Exploration of the 

Structure of Effective Apologies, 9 NEGOT. & CONFLICT MGMT. RES. 177 

(2016); Steven J. Scher & John M. Darley, How Effective Are the Things People 

Say To Apologize? Effects of the Realization of the Apology Speech Act, 26 J. 

PSYCHOLINGUISTIC RES. 127, 134-36 (1997); Manfred Schmitt et al., Effects of 

Objective and Subjective Account Components on Forgiving, 144 J. SOC. 

PSYCHOL. 465, 476 (2004); NICK SMITH, I WAS WRONG: THE MEANINGS OF 

APOLOGIES 80-91 (2008). 
127 Charlotte Alexander, Sorry (Not Sorry): Decoding #MeToo Defenses, 99 

TEXAS L. REV. 341 (2020). 
128 See, e.g., Florian Bonensteffen, Sven Zebel & Ellen Giebels, Sincerity Is in the 

Eye of the Beholder: Using Eye Tracking to Understand How Victims Interpret 

an Offender’s Apology in a Simulation of Victim–Offender Mediation, 11 

FRONTIERS PSYCH. (2020); Robbennolt, Apologies and Legal Settlement; 

Robbennolt, Apologies and Settlement Levers; Scher & Darley, supra note __, 

at 134-36; Manfred Schmitt et al., Effects of Objective and Subjective Account 

Components on Forgiving, 144 J. SOC. PSYCHOL. 465, 476 (2004). 
129 See, e.g., Robbennolt, Apologies and Settlement Levers, supra note __. 
130 See supra note __. 
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from that of men.131 Similarly, in assessing responses to alleged 

sexual harassment—including apologies, denials, and “no 

comment” statements—women had less positive reactions to denials 

and “no comment” statements than did men.132 

IV. Conclusion 

Taken as a whole, these responses provide a valuable 

baseline for understanding public attitudes toward settlement. 

Despite concerns raised by legal scholars and by some of the 

participants in this survey, public attitudes are remarkably sanguine. 

An overwhelming majority of people indicated that, in a perfect 

world, the rate of settlement would be higher than or equal to the 

rate of settlement that they think occurs in our decidedly imperfect 

world. Participants were also generally inclined to agree more 

strongly with endorsements of settlement, such as the idea that “the 

parties themselves” should be able to decide how to resolve their 

dispute, than with critiques of settlement like “When disputes settle, 

wrongdoers escape justice.”   

Our empirical studies lay the much-needed groundwork for 

studies of the numerous and varied questions that remain. For 

example, future work could start to untangle the apparently 

contradictory notions about the public and the private nature of 

settlements, and the facts or circumstances that might trigger people 

to think of any individual case as public or private.  

Similar questions abound about the role of secrecy in 

settlement—both its perceived role in achieving fair outcomes and 

the role secret settlements and NDAs may play in shaping public 

opinion—and about the relationship between settlement agreements 

and apologies. Additional topics raised here and ripe for more study 

include perceived disparities in bargaining power, the (apparently 

 

 

 
131 Men were no less willing than women to apologize for the behaviors that they 

themselves characterized as “offensive.” Karina Schumann & Michael Ross, 

Why Women Apologize More Than Men: Gender Differences in Thresholds for 

Perceiving Offensive Behavior, 21 PSYCH. SCI. 1649 (2010). 
132 Karina Schumann & Anna Dragotta, Is Moral Redemption Possible? The 

Effectiveness of Public Apologies for Sexual Misconduct, 90 J. EXPERIMENTAL 

SOC. PSYCH. 104022 (2020). 
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significant) role of money in settlement perceptions, attitudes and 

inferences about disputants who settle in private or public, and more.  

Regardless of whether one is “Against Settlement” or in 

favor of it, one ought to have a full view of the role of settlement in 

the legal system and in society at large. Our goal is to provide 

information—so far largely missing from the scholarly discussion—

that is essential to a full and meaningful understanding the role of 

settlement in the system, and to encourage others to do likewise.  

The relationship between what the law is and what it should 

be is by its nature complicated, and we make no claim that law and 

legal policy should necessarily follow public opinion. However, 

understanding lay attitudes toward settlement can provide important 

insights on an increasingly central pillar of the American justice 

system. These attitudes and perceptions, moreover, are key to 

understanding broader public sentiments about the law and its 

legitimacy. 
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Appendix A: Text of Survey 

 

Sometimes legal disputes “settle.” For example, two people who were 

involved in an accident or a disagreement over a contract might “settle” 

their dispute, or an institution like a hospital, a business, or the 

manufacturer of a product might “settle” a claim against it. Please 

describe in your own words what you think it means when a dispute 

“settles.”  

Provide as much detail as you can, including things that you think might 

be obvious. 

 

 

In the legal system, settlements are made between a person or institution 

who has been harmed and the person or institution that they think harmed 

them. Consider each of the following statements about settlement.  To 

what extent do you agree or disagree with each statement? 

[GRID ITEMS, RANDOMIZED] 

When a dispute settles, a judge decides the outcome. 

When a dispute settles, the person who was harmed wins the case. 

When a dispute settles, the person who was accused of causing harm 

wins the case. 

When a dispute settles, a judge decides what terms will be included in 

the settlement agreement. 

When a dispute settles, a jury decides the case. 

A settlement is a private agreement between the parties. 

When a dispute settles, the parties voluntarily agree to the settlement. 

When a dispute settles, the person who was accused of causing harm is 

basically admitting that they did cause harm even if they don’t 

specifically say so. 

 

[RESPONSE OPTIONS] 

Strongly agree 

Agree 

Somewhat agree 

I/You don’t know 

Somewhat disagree 

Disagree 

Strongly disagree 

 

 

As you think about these settlements, how often do you think settlement 

agreements include each of the following: 
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[GRID ITEMS, RANDOMIZED] 

When a dispute settles, the person who was accused of causing the harm 

specifically denies having acted wrongly. 

When a dispute settles, the person who was accused of causing the harm 

expressly admits having done something wrong. 

When a dispute settles, the person who was accused of causing the harm 

pays money to the harmed person. 

When a dispute settles, the parties agree to keep their agreement secret. 

When a dispute settles, the parties agree not to talk to other people about 

what did or didn’t happen to cause the dispute. 

When a dispute settles, the harmed person agrees not to sue (or agrees to 

drop any lawsuit against) the person who was accused of having caused 

the harm. 

When a dispute settles, the person who was accused of causing the harm 

agrees to change their behavior in the future. 

When a dispute settles, the harmed person agrees to sue someone else. 

 

[RESPONSE OPTIONS] 

Never 

Sometimes 

About half the time 

Most of the time 

Always 

 

 

To what extent do you agree or disagree with each of these statements 

about settlement? 

[GRID ITEMS, RANDOMIZED] 

When disputes settle, wrongdoers escape justice. 

When settling a dispute, the parties are more interested in money than 

justice. 

Settlements are fair because they are a compromise between the parties. 

 

[RESPONSE OPTIONS] 

Strongly agree 

Agree 

Somewhat agree 

I/You don’t know 

Somewhat disagree 

Disagree 

Strongly disagree 

 

 

Now we’d like you to think about what settlements should be like. 

Consider each of the following statements about settlement.  To what 

extent do you agree or disagree with each statement? 
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[GRID ITEMS, RANDOMIZED] 

Settlements should be written and approved by judges. 

The details of a settlement should be made public. 

A settlement between two parties is nobody’s business but their own. 

Parties should be able to agree to things in a settlement that other people 

would see as unfair. 

When a case settles, the person who was accused of causing harm should 

admit to doing something wrong. 

When a case settles, the person who was accused of causing harm should 

apologize to the harmed person. 

The parties themselves should be able to decide how to resolve their 

dispute. 
 

[RESPONSE OPTIONS] 

Strongly agree 

Agree 

Somewhat agree 

Neither agree nor disagree 

Somewhat disagree 

Disagree 

Strongly disagree 

 

Next we’d like you to think about all the times a person or institution 

files a lawsuit against another person or institution.  What percentage of 

these lawsuits would you guess are resolved by settlement (as opposed to 

going to trial or ending in some other way)? 
 

_________ %  

 

You estimated that __% of lawsuits are resolved by a settlement.  In a 

perfect world, what percentage of disputes do you think should be 

resolved by settlement?   
 

_________ %  

 

In which of the following ways have you had contact with the legal 

system? 

Select all that apply. 
 

I/You have sued someone 

I/You have been sued by someone 

I/You have served as a juror 

I/You have been a party to a divorce in which the court was involved 

I/You have filed bankruptcy 

I/You am a lawyer 

I/You am a law student 

I/You work for a lawyer or a court 

Other, please describe: 

None of the above 
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Appendix B: Full Distribution of Item Responses 

 

 

 

 

Mean 
Strongly 

Agree 
Agree 

Somewhat 

Agree 

Neither 

Agree Nor 

Disagree 

Somewhat 

Disagree 
Disagree 

Strongly 

Disagree 

Parties themselves should be able to decide 

how to resolve their dispute. 
.86 9.8% 5.3% 30.6% 20.0% 7.8% 4.6% 2.1% 

Settlement is nobody’s business but their 

own. 
.74 9.9% 4.1% 25.3% 21.3% 11.9% 5.2% 2.2% 

Person accused of causing harm should 

apologize. 
.66 12.2% 

19.6

% 
18.1% 34.7% 6.2% 6.1% 3.1% 

Parties should be able to agree to terms 

others would see as unfair. 
.62 5.2% 0.8% 24.9% 36.2% 7.4% 3.7% 1.8% 

Settlements are fair because they are a 

compromise between the parties. 
.56 4.3% 5.2% 36.0% 27.4% 11.8% 4.1% 1.2% 

Settlements should be written and approved 

by judges. 
.55 8.9% 0.4% 23.2% 25.7% 10.9% 7.9% 3.0% 

Person accused of causing harm should 

admit to wrongdoing. 
.43 9.3% 5.4% 20.2% 34.2% 9.4% 7.8% 3.6% 

Settling parties are more interested in 

money than justice. 
.34 5.9% 0.3% 28.6% 33.7% 11.9% 7.7% 1.9% 

When disputes settle, wrongdoers escape 

justice. 
.11 3.3% .7% 28.9% 34.4% 15.2% 8.4% 3.1% 

Details of a settlement should be made 

public. 
.86 4.6% .3% 18.3% 30.0% 17.2% 14.0% 6.6% 

 Note: Percentages given are of those respondents answering each question. 
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Appendix C: Full Table of Inter-Item Correlations 

 

 2 3 4 5 6 7 8 9 10 

(1) The parties themselves should be able 

to decide how to resolve their dispute. 
.31* -.12 .22* -.08* -.01 -.09* .23* .03 -.06* 

(2) Parties should be able to agree to 

things in a settlement that other 

people would see as unfair. 

 -.08* .29* -.13* -.06 -.13 .22* .03 -.09* 

(3) Settlements should be written and 

approved by judges. 
  -.03 .26* .30* .33* .03 .21* .18* 

(4) A settlement between two parties is 

nobody’s business but their own. 
   -.49* -.01 -.06 .25* .05 -.12* 

(5) The details of a settlement should be 

made public. 
    .21 .25* -.16* .13* .30* 

(6) When a case settles, the person who 

was accused of causing harm should 

apologize to the harmed person. 

     .67 < .01 .18* .26* 

(7) When a case settles, the person who 

was accused of causing harm should 

admit to doing something wrong. 

      -.09* .19* .34* 

(8) Settlements are fair because they are a 

compromise between the parties. 
       .01 -.18* 

(9) Settling parties are more interested in 

money than justice. 
        .33* 

(10) When disputes settle, wrongdoers 

escape justice. 
         

* p < .05 
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