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1. At a glance.

Today, remote work, often in the form of hybrid work, is widespread and the capacity to

work remotely is a core feature of employment for many workers.” Workers view remote
work as another dimension of compensation; employers heavily advertise remote work
options as a recruitment tool; and remote work terms are often outlined in employment
contracts or other employment documents.?

However, not all workers have access to remote work. Longstanding racial inequality drives
who gets access to remote work, as workers of color tend to be concentrated in jobs and
industries with less remote work available.® But beyond racial inequality, data suggests that
remote work racial discrimination is a factor, as some employers can make racially
discriminatory decisions with respect to who get to work remotely.*

2. What is the racial remote work gap?

Black and Latine workers have less access to remote work options than their White and
Asian counterparts.® Much of this disparity stems from deep-seated educational and
occupationalinequalities that lead these groups to be concentrated in industries that
simply have fewer remote work options available.® For instance, Latine workers are less
likely to obtain a bachelor’s degree or a degree in a STEM field than other racial or ethnic
groups, making it less likely that they are employed in an industry where remote work is
prevalent.” Instead, Latine workers are overrepresented in the construction, agriculture,
transportation, meat processing, and services industries, where jobs largely require
facetime.® Similar patterns of occupational segregation exist among Black workers.®°

3. What is remote work racial discrimination?

Not all the racial remote work gap can be explained away by structural inequalities. After
controlling racial differences in education and occupation, a racial remote work gap
remains.'® This suggests that beyond entrenched inequalities, some employers may be
denying access to remote work arrangements based on race.’" In other words, they may be
discriminating. Employers, afraid of losing control, tend to grant remote work arrangements
to those they deem “most trusted and highly productive.”'? Pervasive negative racial
stereotypes can lead employers to distrust workers of color' and thus, deny them access
to remote work options.™
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A study by the National Institute for Occupational Safety and Health
(“NIOSH?”) found that “after controlling for variables [including education
and occupation], the odds for [Latine] workers to [work remotely] were
16% lower than for White workers and the odds for Black workers to [work
remotely] were 7% lower than for White workers.”'® The study concluded
that the “possibility of racial discrimination in [remote work] could not be
ruled out” as companies may be “more reluctant to allow Black and
[Latine] workers” to work remotely.’®

4. Why does remote work racial discrimination mattere

Remote work is a powerful tool for workplace inclusion, but remote work discrimination
undermines remote work’s equalizing potential. Remote work can allow women of color,
whose lives are disproportionately centered around caregiving, to better balance their work
and care responsibilities." It can also allow workers of color to access higher paying work
while avoiding the toll of relocating to a more expensive or less racially representative
location.' Moreover, remote work can serve as a protective mechanism, at times shielding
workers of color from racial microaggressions or physical harm.' Many workers of color
want and highly value remote work 2° and it can lead workers to join, rejoin, or reconsider
an exit from the workforce.?' But racial discrimination can shut workers of color out of
valuable opportunities for remote work.

5. Can workers sue if they have been discriminated with
respect to remote work conditions?

Workers have brought lawsuits alleging that their employers have illegally shut them out of
valuable remote work opportunities based on their race and other protected classes,
including color, religion, sex, national origin and disability.?? But courts are inconsistent
with respect to whether remote work discrimination claims can or cannot legally proceed.
While some courts have found that the discriminatory deployment of remote work is
actionable,?® other courts find it is not.?*
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Frequently, legal challenges to alleged discriminatory remote work
practices fail, early on in litigation.?® The claims often fail because
plaintiffs are unable to clear the adverse employment action standard
required for most workplace discrimination claims.?®

Our seminal federal workplace anti-discrimination framework, Title VII, requires a showing
of harm to the compensation, terms, conditions, or privileges of employment, or what is
judicially termed an “adverse employment action.”?’ This standard is mirrored in the
Americans with Disabilities Act (the “ADA”),28 the Age Discrimination in Employment Act
(the “ADEA”),?° and many states’ workplace anti-discrimination laws.*® And while some
courts have allowed remote work discrimination claims to proceed, many have deemed
remote work to not be a core feature of employment. Therefore, some courts consider that
employer actions impacting remote work do not give rise to an adverse employment
action.?' Instead, many courts view remote work as a rarefied perk, and as a result, workers
subjected to discriminatory remote work practices too often have no legal recourse.>?

6. What can be done about remote work racial
discriminatione

Employers, courts and regulators can all play a role in addressing and reducing instances
of remote work discrimination. Employers should carefully consider decisions regarding
who gets to work remotely and institute formal policies and procedures to limit the
persistence of bias in decisions regarding the allocation of remote work. Courts should find
remote work discrimination actionable and can rely on cases involving similar factual
scenarios where courts have intervened,*? as well as a recent Supreme Court decision,
Muldrow v. City of St. Louis, Missouri, which significantly broadened the kinds of employer
actions that are subject to TVII relief.3*

In addition, if remote work discrimination has occurred, courts can award monetary
damages, including for the additional costs associated with transportation or care of a
family member.® Finally, regulators should issue regulatory guidance clarifying that a
denial of remote work?® can constitute harm with respect to the “compensation, terms,
conditions, or privileges of employment,” under workplace anti-discrimination law,
including Title VIl and its analogs. ¥
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