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Key Takeaways

EM is incompatible with adolescent development
Electronic monitoring is incompatible with adolescent development and is an
especially poor fit for youth with disabilities. Simply because one day on a
monitor may be less restrictive than one day of incarceration does not justify
its use.   

1.

2.

3.

5.

4.

EM is not a true alternative to incarceration
For many young people, monitoring is not an actual alternative to
incarceration, but a sanction that is frequently imposed in addition to
detention (such as a condition of pretrial release or probation), and it often
leads to further incarceration (even if brief) for technical violations.

EM rules set young people up to fail
Monitoring, along with the associated rules and restrictions, sets youth up to
fail. Excessive, detailed, and complex rules and restrictions are not correlated
with better case outcomes and instead undermine young people’s education,
mental and physical health, employment, and family relations.

EM undermines privacy, dignity, and autonomy
The privacy and dignity of young people is paramount, both as a legal matter
and with respect to adolescent development. Constant surveillance
undermines autonomy and independence, both key aspects of healthy
adolescent development. Moreover, the geolocation data collected by
monitors is highly sensitive and should not be shared absent a judicial
warrant.

If imposed, EM must be tailored and time-limited
To the extent courts continue to impose electronic monitoring on young
people, the restrictions, rules and conditions should be individually tailored to
be no more burdensome than necessary, and the amount of time a young
person is on a monitor should be limited.



The use of electronic ankle monitoring (“EM”) is expanding in the juvenile criminal legal
system, as are the problems young people face when ordered to wear a monitor. Young
people on monitors are often caught in a cycle of monitoring, spending time in
detention for a technical violation, and then more months on a monitor as a
consequence of the violation. Monitoring itself, the attendant rules and conditions, the
stigma and frequent detention for violations are all harmful to youth, particularly
youth with disabilities. Although monitoring is imposed at different stages of the
juvenile court process (sometimes as a condition of pretrial release or probation), the
problems associated with monitoring are the same. EM, like incarceration, is especially
harmful for young people at all stages of the juvenile court process. 

1 

2 

This report aims to help juvenile defenders and youth advocates push back against the
use of monitoring in the first instance and, if monitoring is imposed, to argue for less
harmful rules and conditions.3

4

INTRODUCTION



The unique attributes of adolescent development make electronic monitoring an
especially poor fit for young people. It is well settled that young people have “reduced
culpability, blameworthiness, and a capacity for reform distinct from adult offenders.”
In the last twenty years, the Supreme Court has frequently cited the unique attributes
of adolescent development for striking down especially harsh punishments, including
the death penalty, for young people. The same reasoning applies to any punishment or
probation term, including EM.
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Even though monitoring may be less restrictive and onerous than incarceration,
wearing the device and the attendant rules set youth up to fail, ultimately resulting in
incarceration not for a new substantive offense, but a technical violation.  The
struggles young people faced while on electronic monitors recently led California
lawmakers to pass a statute limiting the use of electronic monitoring in juvenile
courts. The law – the first of its kind in the country - prohibits young people from
staying on monitors for long periods of time, requires 30 day review hearings, provides
that time on a monitor count as custody credit, and prohibits monitors that contain
microphones or speakers. The Legislative Counsel Digest that accompanies the new
law reflects the reasoning behind the bill:
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I. ELECTRONIC MONITORING IS INCOMPATIBLE WITH
ADOLESCENT DEVELOPMENT 

Electronic monitors are often visible, and most have audio functions
that emanate buzzes, beeps, or verbal commands. These visual and
auditory indicators undermine the otherwise confidential nature of
juvenile court by identifying the wearer as system-involved. The
public nature of electronic monitoring causes feelings of shame,
stigmatization, and anxiety, and may discourage young people on
monitors from engaging in school, employment, counseling, and
other prosocial activities.9

This reasoning reflects the overall concern that monitoring is an especially poor fit for
young people. 



Young people often have trouble complying with the confusing, excessive, and strict rules associated
with EM. Being subject to EM involves much more than simply wearing a monitor. In most places, young
people and adults on EM cannot leave their house without prior approval and must abide by dozens of
rules, including detailed requirements to charge the monitoring device, often for several hours a day.
The EM terms governing youth are often copied verbatim from adult terms. These rules govern every
minutia of daily life.
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Young people on EM generally must comply with two sets of complex and difficult to understand rules:
the terms of probation (or pretrial release) and separate terms related to monitoring. Complying with all
of these rules is challenging for anyone, especially young people.  Often, both sets of rules are written at
least at the eleventh- to twelfth grade, or even college, reading level according to the Flesch-Kincaid
Reading Level scale, and some terms are even beyond comprehension for the average university
graduate.  This means that most EM terms are inaccessible even for an average adult.
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The sheer number of rules is also challenging. It is common for young people to have to comply with
dozens of individual terms – more than the average for adults on probation.  Some California counties,
for example, assign up to fifty-six rules that youth on EM must follow.  For comparison, the National
Council of Juvenile and Family Court Judges (NCJFCJ) recommends at most four probation terms for
young people.  As noted by the California legislature, “Ample research demonstrates that more
restrictions and surveillance for persons under court supervision lead to worse case outcomes.”
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Comprehending, much less complying, with all the rules (both those governing probation and EM) is
daunting for young people. Just charging requirements alone is difficult. In many counties in California,
for example, young people are required to charge their monitor for several hours a day, often at the same
time every day.   In Washington D.C., the failure to keep the device charged is a misdemeanor.  As
detailed below, this strict charging requirement is incompatible with adolescent neuroscience research. 
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a. Electronic monitoring requirements are confusing, excessive, and difficult for
young people to understand

Straight release, or release with other forms of support should be used instead of electronic
monitoring. Young people should not be subject to electronic monitoring because of the challenge
of complying with highly technical and difficult to comprehend rules.

To the extent young people are placed on monitors, the rules must be limited and simplified. There
should be significantly fewer rules, and they should be written for easy comprehension and
compliance. 

Practice Suggestions: 



Normal adolescent development makes compliance with these rules challenging for a few reasons. First,
young people tend to “overestimate their understanding of a situation, underestimate the probability of
negative outcomes, and make judgments based on incorrect or incomplete information.” Recent research
shows that their increased risk-taking and lowered impulse control also comes from differential development
of different brain systems, not simply from an underdeveloped prefrontal cortex. Specifically, the part of the
brain associated with pleasure-seeking develops faster than the part of the brain that regulates self-control,
despite both brain systems developing continuously throughout childhood and adolescence. Young people
also have a decreased ability to understand the link between their present actions and future consequences.
As a result, young people are more susceptible than adults to violating probation terms and EM terms,
especially when there is an immediate incentive to do something and the consequences are unclear or far in
the future.
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Second, adolescent brain development impacts the ways in which young people process their emotions.
Young people in general tend to act more impulsively and have less capacity for emotional regulation.
Contrary to popular belief, this is not because young people are just “more emotional” than adults. Instead,
the two distinct systems of the brain that handle cognition and emotional regulation are less likely to activate
at the same time. Essentially, adolescents’ brains are still learning to coordinate their cognition with their
emotional regulation. Because these two brain systems are less coordinated, when young people find
themselves in emotionally charged situations, their decisions are more likely to come from basic emotional
circuits than from cognitive circuits.
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Third, emotional control develops more slowly than other forms of self-control. Of young people under the
age of twenty-five, adolescent boys in particular struggle the most with suppressing responses to emotional
stimuli. Small probation term infractions can cause emotional responses in adolescents, and because of their
impulsivity in emotional situations, they can let a small infraction snowball into a much larger one. For
example, if a young person forgets to charge their monitor, they might cut the monitor off entirely instead of
notifying their probation officer of the mistake. As a result of their brain development, adolescents—and
particularly boys—are both less able to regulate their emotions and more impulsive when emotional.
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Fourth and finally, young people on monitors may also violate the terms because of negative peer pressure, a
phenomenon rooted in adolescent neuroscience. Young people’s ability to think about the consequences of
their actions is further diminished when peers are around.  Most adolescent risk-taking behavior, including
delinquency, occurs in the presence of peers. Adolescents commit most crimes—even the most serious crimes
like rape or homicide—in pairs or groups.  Adolescent susceptibility to peer influence is related to the same
brain system development that causes poor impulse control. Adolescents’ reward- and pleasure-seeking brain
pathways are more activated when peers are around than when the adolescents are alone, further
exacerbating their already-poor impulse control. In short, and as noted by the California Legislature,
“[i]ntensive surveillance, which often leads to reincarceration for technical violations, undermines the
rehabilitative goals of juvenile court.”
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Key aspects of adolescent development, including emotional regulation, impulse control and peer
pressure, are incompatible with compliance with EM.

Non-compliance with monitoring rules may not reflect willful defiance but instead typical realities of
adolescent development, such as peer pressure, and still developing impulse control. 

Practice Suggestions: 
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b. Young people’s reduced impulse control and a decreased ability to consider
future consequences make rule compliance difficult



Many of the EM rules, such as complicated pre-approval processes to leave a designated home address,
or the strict charging requirements, are incompatible with how many young people live. In particular,
young people may not have reliable access to electricity to charge a device for two hours a day. This is
especially true for young people experiencing housing instability, who – like adults – may have restricted
access to electrical outlets. In Washington, D.C., for example, more youth are unhoused than adults.
For people who may not know where they will sleep from one day or week to the next, being on a
monitor is all but impossible. It is hard to plan ahead and to have regular and reliable access to an
electrical outlet to charge the monitor, or regular and reliable access to a phone to call the monitoring
agents.
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Additionally, young people’s family structures may be such that they stay in different houses, which
complicates house arrest and requirements for getting approval to travel between houses, schools, jobs
or other family commitments. As a general matter, EM rules do not accommodate family structures that
involve multigenerational caregiving arrangements that include family members who live in separate
homes. Conversely, monitoring fails to account for living situations that may involve strained
relationships or physical or mental abuse.  Likewise, young people may find it especially challenging to
always remain indoors if they are living in small houses, or homes with many people.

Monitoring requirements also make it difficult for young people to get to school, jobs or other services.
In particular, EM terms sometimes require that young people identify a form of transportation and
require written authorization in order for youth to change their transportation. This limitation makes it
more difficult for some families to find transportation, especially for those who do not have consistent,
predictable access to a single vehicle.  Because attending school, or certain services are often a
condition of probation, young people are in an impossible bind: they must choose between complying
with probation conditions via a prohibited mode of transportation or miss school or services entirely,
either way violating the terms of probation and EM.
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c. Monitoring requirements fail to account for the lived reality of many young
people

Rules and requirements should be individually tailored to account for the specific living and family
situation of a young person.

Young people should not be found “non-compliant” because of factors beyond their control, such as
not having easy access to reliable electricity, irregular transportation or moving between caregiver
homes. 

Practice Suggestions: 



Monitoring is stigmatizing and undermines the confidential nature of juvenile court. The stigma also
interferes with school and employment. As observed by the California Legislature: 41 

The decision to place a young person on a monitor should account for the significant stigma
associated with monitoring and the degree to which monitoring requirements undermine education
and employment.

Rules and requirements should be individually tailored to each young person in order to
accommodate education and employment related needs.

Practice Suggestions: 
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d. Monitoring stigmatizes young people, undermining school and employment

Electronic monitors are often visible, and most have audio functions that
emanate buzzes, beeps, or verbal commands. These visual and auditory
indicators undermine the otherwise confidential nature of juvenile court
by identifying the wearer as system-involved. The public nature of
electronic monitoring causes feelings of shame, stigmatization, and
anxiety, and may discourage young people on monitors from engaging in
school, employment, counseling, and other prosocial activities.42

Adolescents are particularly vulnerable to stigmatization because of their heightened awareness of
perception and increased sensitivity to negative perception as compared to adults. As the
Massachusetts Supreme Court observed of adults, “[w]hen a judge orders GPS tracking, a ‘modern-day
scarlet letter’ is physically tethered to the individual, reminding the public that the person has been
charged with or convicted of a crime.”
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Stigma at school is particularly problematic because nearly all probation agreements include some
variation of a “go to school” requirement, or even in some cases a “do your homework” requirement.
Failing to meet these requirements can be grounds for a probation officer to flag a technical violation,
which may result in an extension of probation or even incarceration.
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Stigma also impacts employment. Young people on EM consistently report issues with finding
employers willing to hire them because of their monitors. Employers are reluctant to hire people with
criminal records, but the EM stigma affects even people who have not yet had a trial.  In addition to the
social stigma, maintaining a job is difficult because of the limitations EM places on individuals’
movement, as well as the strict charging requirements, and the device’s visibility and audibility.
Additionally, certain categories of jobs become off-limits for individuals on EM. For example, job sites
with poor GPS signals like warehouses and rural areas, jobs with delivery services, and jobs with
unpredictable or overtime hours are particularly difficult for people on EM to retain.
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In addition to the difficulties of obtaining new jobs, individuals on EM also have difficulty maintaining
their existing jobs. Probation officers can interrupt their jobs at any time to check in, to clarify a location
error, or to approve or disapprove of work-related travel.  Employees might need to charge their devices
during work hours.  EM can further disrupt employment if a violation results in incarceration, which
necessarily removes people from their jobs. Even brief stays in jail, prison, or juvenile detention can result
in chronic unemployment.
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Wearing a monitor, and complying with the various rules, makes it especially difficult for young people to
engage in prosocial activities, which are critical to their social-emotional development. EM rules often
restrict youth to home and school, making extracurricular participation challenging, if not impossible.
Even when courts permit young people on EM to participate in extracurricular activities (such as sports),
the monitor itself deters extracurricular participation. For example, strict EM terms prohibiting certain
footwear, physical contact, and submersion in water can prevent young people from participating in
sports entirely. The social stigma of a visible ankle monitor can also prevent participation in prosocial
activities where the monitor might be more visible because of a required uniform or the need to wear
shorts. This may lead to a young person avoiding practice or games because of the stigma. 
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Limiting young people’s ability to participate in prosocial activities is detrimental to their development.
Among other reasons, participation in extracurricular activities encourages young people to develop
bonds with a peer group with shared pro-social interests, mitigating some of the effects of negative peer
pressure. It is well settled that young people are less likely to commit crimes when they have strong
social bonds and engage in prosocial behavior. Sports and after-school clubs, for example, can reduce
negative peer pressure from a young person’s existing peer group.
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Finally, some jurisdictions require young people to obtain pre-approval to participate or attend anything
other than school. This process often involves multiple steps, including getting permission from a
probation officer and then altering a separate agency or official that oversees the monitoring. These
steps take time and sometimes young people may never hear back from a probation officer, or they skip a
step and are found to be in violation of the terms.This pre-approval process deters young people from
asking to participate in pro social activities and even if they do ask, they may be denied. 
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e. Electronic monitors prevent young people from engaging in prosocial
activities

Prosocial activities should be presumptively approved such that young people are encouraged to
participate and need not wait on permission. 

The decision to place a young person on EM should account for any activities, jobs or services they
are involved in, and the rules should be modified to accommodate such participation. 

Practice Suggestions: 



Young people also struggle with the uncertainty related to violations and the prospect of
reincarceration. Because probation officers have broad discretion about what counts as a violation and
whether to enforce violations, young people are often left to speculate about when or if they will be
detained for a violation.  Probation officers may choose not to report, punish, or even warn an
adolescent about a single violation, but then may go on to report a later violation of the same term
without warning. Moreover, when people request permission to leave their house, for example, probation
officers have discretion to evaluate whether they even believe that the requests are legitimate.
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The monitors themselves are also often not reliable, and there are increasing reports of defective
monitors.  For example, devices that rely on GPS to track someone’s location tend to be less accurate
and reliable if the wearer is near (or in) buildings, trees, or bridges, or if there is inclement weather.
Likewise, there are increasing reports of problems such as loss of service, battery malfunction, and false
tampering alerts.  Yet when people report technical glitches or malfunctions with an EM device, they are
often not believed.
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When enforcement is unpredictable, and the monitors themselves are unreliable or faulty, young people
perceive legal actors and the legal system to be illegitimate, which in turn affects the way they interact
with authority figures.69
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f. The unpredictability of technical violations, as well as problems with the
technology itself, leads youth to distrust the legal system writ large. 

EM hardware should be regularly evaluated for defects, malfunctions and reliability. 

Agencies overseeing EM, as well as third-party monitoring vendors, must share any evaluations,
reports or testing related to malfunctions, defects and reliability. 

Practice Suggestions: 



Constant surveillance raises privacy concerns both as a legal matter and with respect to adolescent
development. A key aspect of adolescent development is gaining a sense of autonomy and
independence. When a young person knows their location is tracked 24/7, their sense of independence
is undermined, creates distrust in the legal system and undermines the rehabilitative goals of juvenile
court.

As a legal matter, electronic monitoring is also a Fourth Amendment search. Although there is a lack of
uniformity among courts on this issue, at least two state supreme courts have struck down electronic
monitoring as unreasonable searches under the Fourth Amendment. In those cases, the courts found
that the significant privacy intrusions of electronic monitors outweighed the government interest in
tracking people.
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The ability to track, collect and analyze young people’s location data raise significant privacy concerns.
Location data “hold for many Americans the ‘privacies of life.” As Justice Sonia Sotomayor explained,
extensive use of GPS surveillance of location data “generates a precise, comprehensive record of a
person's public movements that reflects a wealth of detail about her familial, political, professional,
religious, and sexual associations.” This surveillance, in turn, disrupts “the relationship between citizen
and government in a way that is inimical to democratic society.” Although young people on probation,
like adults, have limited privacy interests as a matter of law, the “permissible degree” of state
“impingement upon [the] privacy” of individuals under supervision is “not unlimited.”
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In light of these concerns, geolocation data collected by electronic monitors should be strictly protected.
A young person’s geolocation data should be destroyed at regular intervals and not shared with law
enforcement absent a judicial warrant. 
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g. The constant surveillance inherent in monitoring raises significant dignity
and privacy concerns

The privacy harms of monitoring should be accounted for in decisions to place young people on
monitors. 

Geolocation data should be protected, ultimately destroyed and not shared with law enforcement
absent a warrant. 

Practice Suggestions: 



The common assumption that EM is preferable to incarceration tends to hide the reality that young
people are often subject to both EM and incarceration – not one or the other. For the reasons
discussed infra, EM often results in young people being detained or reincarcerated for technical
violations that often have nothing to do with public safety —like missing curfew or forgetting to charge
their device. Frequent incarceration, even if brief, is particularly harmful to a young person’s long-term
physical and mental development. Incarcerations is traumatizing for young people, and impacts their
physical and mental health throughout their entire lives. Youth who are incarcerated before the age of 25
have higher rates of disabilities, depression, and suicidality continuing into adulthood than people who
were never incarcerated as youth. Even short stints of incarceration based on EM or probation
violations have a long-term effect on a young person’s physical and mental health.
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To the extent young people are placed on monitors, the number of days on a monitor should be limited
and frequently reviewed by courts, as is now required in California.83
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h. Electronic monitoring is often deferred incarceration, not an alternative to
incarceration.

Young people should not be detained for technical violations. 

The amount of time people are on monitors should be significantly limited and consistently re-
evaluated by the courts.

Practice Suggestions: 



EM is a particularly bad fit for young people with disabilities who face unique barriers to
compliance. People with mental, physical, intellectual, and developmental disabilities
are overrepresented in the criminal legal system. Prevalence studies have found that
over 65% of young people involved in the criminal legal system meet the criteria for
disability, a rate three times higher than the general population. Common disabilities
among young people in the criminal legal system include learning disabilities,
intellectual and developmental disabilities, attention-deficit/hyperactivity disorder
(ADHD), post-traumatic stress disorder (PTSD), and mental health diagnoses including
depression and anxiety, and other emotional and behavioral disorders.
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Although EM is ostensibly designed to help young people reenter their communities, EM
is onerous, especially for young people with disabilities who face heightened barriers to
complying with EM requirements because of enhanced difficulties understanding and
complying with the rules, as explained below. Although EM is sometimes thought of as
a more humane solution, the reality, particularly for young people with disabilities, is
that monitoring does not achieve stated public safety goals and often results in the
incarceration that they intended to prevent.

87 

Young people with disabilities arguably should not be placed on EM at all. As noted by
the California Legislature, the “restrictions and rules that accompany electronic
monitoring often set youth up to fail, especially those with disabilities or cognitive
impairments.”88

However, to the extent that they are, stakeholders must consider reasonable
accommodations and modifications to ensure that the young people are still able to
manage and participate in EM with some level of success. 
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II. MONITORING IS ESPECIALLY INCOMPATIBLE FOR
YOUNG PEOPLE WITH DISABILITIES.



Title II of the Americans with Disabilities Act (ADA) and Section 504 of the Rehabilitation Act of 1973
(Rehabilitation Act) prohibit discrimination against people with disabilities.  Title II of the ADA applies to
state and local public entities, which include authorities that administer electronic monitoring programs, such
as courts, parole boards, probation departments, and pre-trial services agencies. The Rehabilitation Act
applies to federal executive agencies and entities that receive federal funding.  Since courts largely interpret
the statutes interchangeably, this guide focuses on the ADA.
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Discrimination under the ADA includes denying an equal opportunity or benefit based on a person’s disability.
This could look like using eligibility criteria that screens out people with disabilities, failing to effectively
communicate with people who have disabilities by providing necessary auxiliary aids and services , providing
services in such a way that qualified individuals with disabilities are not afforded an “equal opportunity to
obtain the same result … as that provided to others,”  and failures to make “reasonable modifications” (often
called “reasonable accommodations”) to “policies, practices, or procedures” that “are necessary to avoid
discrimination on the basis of disability” unless “the modifications would fundamentally alter the nature of the
service, program, or activity.”   This guide focuses on failure to provide reasonable accommodations. 
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In the context of EM, judges and probation officers must make reasonable accommodations to allow young
people with disabilities an equal opportunity to participate in these programs and comply with requirements.
Some courts have held that entities must proactively make reasonable accommodations to policies and
practices, even absent a specific request.  However, in reality, authorities often fail to assess whether people
on EM have disabilities that require program modifications, and they often do not provide the
accommodations necessary for people to succeed.  As a result, many people with disabilities are denied an
equal opportunity to successfully complete EM programs, despite being entitled to this right under federal
law.
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Reasonable accommodations are not a one-size-fits-all approach which means that agencies cannot simply
impose a categorical ban on certain types of proposed accommodations. Instead, whether a proposed
accommodation is “reasonable” involves a “fact-specific, case-by-case inquiry.”  The public entity may argue
that an accommodation is unreasonable, and therefore decline to provide one, only if it would “fundamentally
alter the nature of the service, program, or activity."  Overall, the focus is on whether the proposed
accommodation “would be so at odds with the purposes behind the [entity’s program, service, or activity] that
it would be a fundamental and unreasonable change.”  To determine whether an accommodation is
reasonable or a fundamental alteration, courts must “engage in an individualized inquiry” considering factors
such as “the effectiveness of the modification in light of the nature of the disability in question and the cost
to the organization that would implement it.”  Additionally, budgetary constraints alone are insufficient to
establish a fundamental alteration defense.

98

99

100

101

102

An individualized inquiry into a young person’s disability status should be made prior to the decision
to place a youth on EM.

Key stakeholders, judges, probation officers, defense attorneys, families, should collaborate around
disability related EM accommodations that are individually tailored to each young person.

Practice Suggestions: 
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a. Federal disability law provides legal protections for young people with
disabilities.



Young people with disabilities are entitled to reasonable accommodations throughout the juvenile court
process, including EM, however, this is rarely happening in court proceedings. Youth who are denied
reasonable accommodations, may have grounds for a claim on the basis of disability discrimination. To
state a disability-discrimination claim, a person must generally show that: 1) they are a qualified
individual with a disability, 2) the alleged discrimination was done by a covered entity, and 3) the
discrimination was done on the basis of the affected individual’s disability.103

A particular disability diagnosis is not required for someone to be covered by the ADA. The ADA defines
“disability” broadly as “a physical or mental impairment that substantially limits one or more major life
activities,” “a record of such impairment,” or “being regarded as having such an impairment.”  The ADA
intentionally defines disability broadly to ensure “expansive coverage to the maximum extent permitted
by the terms of the ADA” and thus “[t]he question of whether an individual meets the definition of
‘disability’ . . . should not demand extensive analysis.”  Under the ADA, some conditions should virtually
always be considered disabilities, including deafness, intellectual disabilities, and autism.  One
exception is that currently using illegal drugs is not a protected disability when they act on the basis of
the illegal use of drugs. It would not be disability discrimination for a public entity to, for example, deny
someone services because of current illegal drug use. However, people in recovery from substance use
disorder (SUD) or wrongly regarded as having a substance use disorder are protected.  Many people
with SUD also have other co-occurring disabilities and would thus be covered under the ADA when
entities discriminate based on those disabilities.
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Young people with disabilities do not need to wait until they have suffered a downstream consequence,
such as punishment for violating their EM terms, to experience discrimination based on an entity’s failure
to accommodate. Instead, people suffer discrimination where “they face ‘obstacles’ . . . ‘that impede[]
their access to a government benefit or program,’” which would include being required “to participate in
the Government’s supervision programs without reasonable accommodations.”  In other words, the
inability to effectively participate in legal proceedings, including supervision or EM terms, is disability
discrimination in itself--even if people do not suffer other consequences such as sanctions or revocation
proceedings.
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Many failure-to-accommodate cases do not address causation, and federal courts have formulated the
standard differently.  Some jurisdictions apply a stricter causation standard to claims under the
Rehabilitation Act (which prohibits discrimination “solely by reason of” one’s disability) than to ADA
claims (which prohibits discrimination “on the basis of” one’s disability).  Causation is generally satisfied
where a plaintiff “does not claim that he required and/or was denied a reasonable accommodation for
any reason other than his disability.”  
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b. Disability Discrimination 



When considering the impact of EM on youth with disabilities, as well as reasonable accommodations,
compounding barriers created by co-occurring disabilities must be contemplated. Disability-specific
barriers are summarized in Appendix A.
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Challenges Related to Complex Rules 

The need to adhere to multiple complicated sets of rules can be particularly difficult for young people
with disabilities.  Young people with learning disabilities and other developmental disabilities may have
limited reading comprehension and may struggle with abstract reasoning, making it challenging to
understand or remember their many requirements.
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c. Common disabilities and their symptoms can make compliance with EM
more difficult without a reasonable accommodation.

Practice Suggestions: 
EM rules should be tailored to reasonably accommodate a young person’s appropriate reading level
and/or communicated in a manner that they can fully understand (i.e., visual calendars with icons to
represent important dates or drawing a stick figure walking through the door of a house with a clock
above the house showing 8pm and a darkening sky to represent an 8pm curfew). 

EM rules should be presented to youth both verbally and in writing, and probation officers should check
for understanding. 

The Harm of No Prosocial Activities 

The inability to fully engage in prosocial activities, may exacerbate underlying mental health conditions
like anxiety or depression. Additionally, the stigma of being forced to wear visible EM devices while at
school can further isolate young people from their peers and worsen their mental health, which is
especially a problem for youth with disabilities. For young people with ADHD, for example, spending long
periods of time on home confinement can exacerbate symptoms, increasing restlessness and agitation,
and preventing engagement in healthy movement-related activities, which are often essential for
emotional regulation. Movement restrictions may also interfere with necessary medical appointments,
including doctors’ appointments for people with chronic illnesses and medication for addiction treatment
(MAT) programs for young people with substance use disorders, if the healthcare facility is outside of the
limited area where they are permitted to travel. Medical appointments, including MAT for substance use
disorder, should be treated as an approved reason for young people to leave home, and accommodations
should be made to allow them to attend supportive programs and socialize with their peers. Other
reasonable carveouts can be created to increase movement and access to programming that do not
fundamentally alter the purpose of EM. Young people with disabilities often must travel to get adequate
education and support services as well, and movement restrictions make this more difficult. 
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Judges should affirmatively inquire about the specific disability related needs of each young person,
including, but not limited to movement related needs, appointments, and pro-social engagements.

Practice Suggestion: 

17



Challenges Complying with Approval Process & Check-Ins 

Young people with disabilities may struggle to provide advance notice and get approval for all changes to
their schedule, which many EM programs mandate. For example, for young people with ADHD, advance
planning requires a level of organization and executive functioning that can be extremely difficult. Those
who struggle with depression or anxiety may find the logistics of planning challenging. Feelings of
overwhelm and avoidance may make it harder for young people with mental health conditions to
communicate schedule changes to authorities in advance. Furthermore, young people with learning
disabilities, intellectual disabilities, or other developmental disabilities may struggle with communication
and with the abstract reasoning involved in advance planning. 

Additionally, young people with disabilities may have trouble remembering or adhering to the regular
check-in schedules that some EM programs require. For example, young people with developmental
disabilities may miss meetings because they do not understand or recall the check-in schedule. Those
with a variety of mental health issues may avoid meetings due to extreme anxiety about interacting with
authorities. Young people with PTSD may have a heightened sensitivity to authority figures, causing
them to react to feedback during check-ins with defensiveness or avoidance. People with mobility
difficulties can face difficulties physically getting to meeting locations. 

Struggles Keeping Devices Charged 

Young people with disabilities may struggle to charge their EM devices in accordance with program
requirements. For example, young people with ADHD may have difficulty adhering to the schedule and
sitting still while the device charges for multiple hours per day. Those with learning disabilities or
developmental disabilities may have trouble understanding and remembering the daily charging
timeframes. Additionally, wearing the EM device at all times—especially if it is a bulky ankle monitor—
may worsen paranoid thoughts and/or be triggering for those with PTSD. The stress of constant
surveillance may exacerbate other underlying mental health issues. 
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To make these requirements more feasible, reasonable accommodations could include the use of
devices or monitoring systems that do not require long, continuous daily charging periods. 

In some situations, check-in apps or phone calls may be possible as a less invasive alternative to
wearing an EM device. 

Practice Suggestions: 

Notice requirements should be flexible, including shorter windows of notice for schedule changes,
such as 24 hours instead of a full week, or allowing notice within a reasonable timeframe after the
schedule change where advance notice is not feasible.

Check-in requirements should also be flexible, including expanded check-in timeframes, and real-
time reminders, such as text alters or calls from EM administrators to facilitate compliance.

Practice Suggestions: 



Unintentional Violations 

Without reasonable accommodations, young people with disabilities may often violate EM requirements
due to disability-related barriers. It is crucial for authorities to understand that these violations are not
due to intentional noncompliance. Judges, probation and EM administrators must work with defense
attorneys in each case to develop accommodations tailored to a young person’s unique needs that will
make it possible for them to wear a device. This is especially important because the stakes of
incarceration are particularly high for young people with disabilities. Youth incarceration already causes
long-term harm, and the experience of incarceration can exacerbate certain disabilities, including PTSD,
depression, and anxiety. People also regularly lack access to adequate health care and needed
medications while in jail, prison, or juvenile detention. Those with substance use disorders may
experience withdrawal while incarcerated or turn to substances to cope with the trauma of incarceration
post-release. EM programs should avoid using incarceration as punishment for EM violations at all
costs.
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Many youth with disabilities in the criminal legal system have not been diagnosed or have been
misdiagnosed. Even if a young person does have a diagnosis, their Individualized Education Program
(IEP) or other disability-related documentation may not travel with them through the delinquency
system, especially in a pre-adjudication setting. Further, a young person may not know their diagnosis or
may not fully understand what it means in this context. In order to ascertain whether ADA arguments are
available for a young person, defense attorneys will need to gather specific information about their client.
Attorneys should keep in mind that disabilities may not be immediately apparent, and symptoms of a
disability may change or worsen  as the young person engages with the criminal legal system, which
can be particularly triggering for individuals with anxiety and other disabilities. 
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Defense attorneys should ask their client in a simple and non-judgmental way if they know if they have a
disability. If a young person doesn’t know if they do, defense attorneys should ask follow-up questions to
both determine if a diagnosis exists and also to determine if the young person has received disability-
related assistance without a diagnosis. For example, an attorney can ask if a young person has received
extra support in school to complete tasks or understand instructions. An attorney should also consult
with adults who know the young person well, such as family members, social workers, medical providers,
and teachers. Attorneys should also review the youth’s school and disciplinary records. If a young person
or adult does not know if they have a diagnosis or believes they don’t have a disability, attorneys may ask
their client or adults questions related to disability symptoms. For example, attorneys can ask if the
young person has trouble concentrating in school, has difficulty understanding directions or rules, or
feels anxious or sad. 

Once an attorney has established if their client has a disability or disability-symptoms, they should
consult with clients about what kinds of accommodations would be most effective to support them if
they are placed on EM. While the goal is to avoid EM entirely, in some cases that may not be possible. In
those instances, providing clients with some agency to advocate for the accommodation(s) that they feel
are best suited for them is important. Defense attorneys should brainstorm possible accommodations
with their clients and recognize that they may not know what accommodations will work best for them or
have any prior experience considering accommodations. Attorneys should raise clients’ accommodation
needs as early as possible. They can do so by filing motions for accommodations and engaging in informal
advocacy with prosecutors recommending EM or authorities administering EM.
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d. Accounting for Youth Without Diagnosed Disabilities.



Note: This chart includes common symptoms of Attention Deficit/Hyperactivity Disorder (ADHD), Learning Disabilities, Depression,
Substance Use Disorder, Intellectual and Developmental Disabilities, Post-Traumatic Stress Disorder (PTSD), and Anxiety Disorders.
This is not an exhaustive list of disabilities or disability-related barriers. Advocates should communicate with their clients about their
specific disabilities, barriers, and accommodation needs.
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Appendix A: Common Disability-Related Barriers to Complying with EM Requirements
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